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PREFACE.

IN exposing this work to the eye of the world, the Reporter must ne-

cessarily feel extreme solicitude, that his first essay should meet with a

favorable receptfon. For one moment, he has not been so presumptuous

as to suppose there are no inaccuracies—he is conscious, he knows they

exist; but he hopes there are so few, none but a most accurate observer

could notice them; and that, although noticed, they who know the ardu-

ous task he assumed upon himself, will approve, rather than condemn. The

greatest care has been taken to give the public a proper knowledge of the

case, and the Reporter embraces tliis opportunity of expressing his grateful

sense of the assistance afforded him, by the gentlemen concerned, in at-

taining this object. If the Report fulfil the expectation of the public, he

will be fully recompensed for the time and labour it has cost him«
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THE TRIALS

Richard Smith & Ann Carson aliasAnn Smithy

FOR THE

MURDER OF CAPTAIN JOHN CARSON.

Comniontoealth, v. Mlchard Smith and Ann Carson, alias Ann Bmith.

At a Court of Oyer and Terminer and general jail de-

livery, held at Philadelphia, May, 1816, before the Judges
of the Court of Common Pleas,

The prisoners were indicted for the murder of John Carson,
on the 20th January, 1816.—Richard Smith as principal in the
first degree, and Ann Carson in the second degree.

The following gentlemen were engaged in the cause.

ON THE PART OF THE PROSECUTION,
The Attorney General, Jared Ingersoll, Esq. and Edward

Ingersoll, Esq. Deputy Attorney General.

ON THE PART OF THE PRISONERS,
For Richard Smith—William Rawle, Peter A. L owne,

and Jonathan B, Smith, Esqrs.

For Mrs. Carson—Sampson Levy, and Joseph Ingersoll,

Esqrs.

THURSDAY, 23d MAY, 10 O'CLOCK, A. M.
The court opened. The Hon. Jacob Rush, President; Wil-^

liam Moulder and Samuel Badger, Esqrs, Justices—present.

The Attorney General, intending to try the prisoners se-

parately, upon the distinct charges, Richard Smith only was
placed in the bar.

The prisoner's counsel proceeded to call the names of his

witnesses, when the following persons were absent:—Charles
Jones, Samuel Ewing, Esq. Ann Kidwell, Mrs. Yorke, Dr.
Gallagher, Jacob Baker, Esq. John Tittermary, Dr. James
Ru&h, Thomas Goodwin and Miss Wright.

A



Peter Cummins, black man, called, and sworn.

Question. Did you serve this subj^ceiia upon Samuel Ew-
ing, F.sq. personally? Answer, Yes. Q. On Ann Kidwell?
^. Yes. Q. Did you serve it on Mrs. Yorke? A. Yes. Q. on
Jacob Baker, Lsq. ^. Yes. Q. on Joiin Tittermary? ji Yes.

Q. on Dr. James Rush? A. Yes. Q. did you make diligent

search for Charles Jones ? A. Yes sir: he was gone to New-
Castle or Wilmington, and will not be back until Friday: he
li\ es or keeps store at the corner of Chestnut and Second
streets.

P. A. Brotvne^ Esq, Having now proved, your honors, ser-

vice on these vvitncsbcs, I piay attachments may issue against

them.

Judge Rush. Perhaps you had better wait a little while.

—

Ko doubt Dr. Rush and Dr. Gallagher will come about

11 o'cJ(jck.

Broxvne. Does your honor think the counsel ought to take

any responsibility upon them in this cube?

Jugae Rush. Let the attachments go then.

Attorney General. Peter Cummins, when were these

subpoenas delivered to you? A. On the 21st.

An affidavit was then drawn by Mr. Brown, and sworn to by
Peter Cummins, to the same effect as the foregoing testimony,

and the attachments made out by the prothonotary.

Ps A. hrcnvne. If }our honors please, make the attach-

ments returnable to-morrow morning—Charles Jones is now
out of town, but will be back then. 1 have examined him;

he is a material witness.

Att. Gen. I wish the court to understand that I not only-

do not consent, but object to this proceeding. This case

was postponed with the concurrence of the Commonwealth
and the Prisoner, unto Tuesday, and then at the request of

the prisoner's Counsel postponed to this day. I observed that

during an interval of four days, Wednesday, Thursday, Fri-

day, Saturday, passed, and until Monday, without a subpoena

being taken out. The witness says he received them the

21st; we have therefore Wednesday, Thursday, Friday

and Saturday, and until Monday, four days; not a single step

taken to secure the attendance of witnesses. I conceive

therefore it is of as much importance to the
|
risoner as to the

Commonwealth, that the cause should not be postponed.

Browne. The cause was postponed before, to get a material

"Witness from New York; every thing proper has been done to

procure his attendance. As to the witnesses who reside in

Philadelphia, it was known they lived near the court house,



and It was not thought necessary to take measures to compel

their appearance so long before the cause was to come on.

I have seen Mr. Jones, and he pre mised he would attend.

I did not know of his intention to leave town. Would it

have been supposed it were necessary to serve subpoenas to

ensure attendance, it would have been done. It is well known
to be the practice to take out subpoenas the day before the tri-

al comes on. It is then fresh in the memories of those

upon whom they are served, and they are more apt to attend

than otherwise. This course was thought best to be pur-

sued in the present case, not at the instance of the prisoner;

he knew nothing concerning it, but by his counsel. They had

no communication with him upon the subject, for they could

not attend him at the prison even, without being spied. I

therefore do not conceive how there can be any objection to

postpone the cause until to morrow. In a case of this kind,

your honors would not ask the counsel to take any risk upon

us; we have taken the subpoenas out in the usual manner, and

I have a letter in my hand from the udtness in New York, in

which he tells me he is about st»irting in the Steam-boat and

will be here in a day or two.

Judge Rush. The court are of opinion, that in order to put

off the cause, it must be known what the witness is to prove,

and an affidavit must be made to that effect.

TK.Rawle, Esq. We hope, your honors, the cause will be

postponed upon the common affidavit that the witness is ma-
terial. I do not consider it proper that the prisoner in a capital

case must intimate to the court and give to the prosecuting at-

torney an opportunity of knowing what his witnesses are to

prove. I refer your honor to lord Baltimore's case, in which

lord Mansfield adverted to the imprudence of making such a

disclosure, thereby putting it in the power of the prosecution

to meet what would be disclosed; and why should we prac-

tice under more rigid rules than in another country, where the

laws are so much more severe? It is sufficient in all cases to

declare upon oath that the evidence is material, I trust the

court will not impose upon the prisoner, rules, which to the

best of my recollection, have never been the practice in this

country; we will make the general affidavit and hope it will

be sufficient. As to the time of putting off, I believe the at-

torney general first proposed it. We do not think we are

called upon to state what the witness is to pxflve; we are wil-

ling to present the affidavit in the manner I m^itioned.

Judge Rush, There is a difference of opinion "Mr.. Rawle;



\vc find that in the case of Ogden in New York, in the case

of Cailendcr, in the case of Cooper, where you prosecuted,

and therefore you have a right to know, special aiTidavits

were required. In England they always do it. Upon general

principles it is very preposterous, putting oft' a cause because
of the absence of a witness, and concealing from the view of

the court, what that witness is intended to prove. If a cause

can be put off in this manner, 1 ask where is the end of delay?

From the observation of lord Mansfield, a case could not be
tried because of the ney-lect of the defendant. Why this

should be, we cannot know, unless reasons are shown to the

court, I have never been satisfied with the reasons given in the

books, that the prisoner's defence is taken away: we are clearly

of opinion that a special affidavit must be made, shewing in

what respect the witness is material.

Mr^ Rawlt, 1 beg leave to state to your honor, that in

Judge Cooper's case it was not at my instance that the special

affidavit was required, but it came only from the court; and I

beg leave to remind your honor that Judge Mansfield tells

you, '*! have known it repeatedly done."

Mr. Browne drew up a general affidavit, to which the pri-

soner was sworn.

Mr. Browne. The affidavit being now made, I desire that it

be filed with my reasons, and afterwards I will renew my mo-
tion; but first I will read it. (Mr. Browne here read the affi-

davit, the purport of which was, that the prisoner considered

the evidence of the absent witness material to his defence.)

Upon this affidavit I renew my motion to postpone the cause

until to-morrow morning.

Judge Rush. Let the cause go on—we have decided the

point.

The names of the absent witnesses were again called be-

fore the attachments should issue. Dr. Gallagher and Samuel
Ewing, Esq. had intimated that they were ready to attend at

any moment—no attachments were therefore issued against

them.—Mr. Ewing was engaged in a cause at another court.

At the wish of the prisoner's counsel, the cause was delay-

ed until the return of the attachments.

'J.'he court, after sitting about half an hour, for the return of

the atrachmeiits, came to a resolution to adjourn until half

past two o'clock in the afteri oon, thinking it would take two
hours, at least, to procure the attendance of the witnesses.

TfiURSDAY, P. M. HALF PAST 2 O'CLOCK.
7 he prisoner was addressed by Tench Coxe, Esq. Pro-

thonotary of the court in the following manner;



RiCHARB Smith, you are now about to be tried by a jury

cfyour country. You are allowed by law to challenge twen-
ty jurors peremptorily, or without shewing cause, and as

many afterwards as you can shew cause for.

The names of the whole panel ^^/ere then put in a box,

and Randall Hutchinson, Esq. directed by the court to draw
them out. After twenty peremptory challenges, the follow-

ing persons were either sworn, or affirmed, as jurymen to try

the cause.

—

1 Jacob Shoch, sworn, 7 David Seegar, sworn.

2 Jacob Lancaster, sworn. 8 George Thompson,affirmed.
S Francis Douglass, sworn. 9 William Pritchard, affirmed.

4 John Wilkins, affirmed. 10 George Getz, sworn.
5 William Bruner, affirmed. 11 John Rees, sworn.

Stephen Witmer, affirmed. 12 Samuel Holgate, affirmed.

The prisoner then standing up, the prothonotary addressed

the jury.

Gentleman of the jury—The prisoner at the bar, Richard
Smith, is now delivered over to you upon a charge of murder;

the bill presented by the Grand Inquest inquiring foi the body
of the county of Philadelphia is as follows.*

Gentlemen of the jury, if you find the prisoner guilty you
will also find what goods and chatties he was possessed of at

the time he committed the fatal act: if you find him not guilty,

you will say so and no more. It will also be proper for you
to inquire and find, whether Richard Smith fled, as is speci-

fied in each count.

Edward IngersolU the deputy attorney general^ then ad-

dressed the jury as follows:

May it please the court—Gentlemen of the jury. The
prisoner whom you have been charged to try, and upon whose
guilt or innocence, you are now to decide, is brought before

this court, in consequence of an act which has occupied, to a

very great degree, the public attention. The rumour has

spread upon all sides; the tale is told with a variety of co-

louring and with nvany additions; for, gentlemen, seldom has

our attention been excited by similar occurrences.

It is now my duty to give you a particular recital of the

events, as they occurred; that you may give attention to the

evidence, as it is brought forward, and that if any prejudices

have been formed they may be removed. Captain John Car-

son, for whose death this man is now to be tried, about fif-

teen years ago married the daughter of captain Baker, theu

* Forlndiclment vide Appendix.
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an officer in the Navy, and lived with her,until about four years

since, uhen he sought employment abroad,where he remained
until January 1816 His wife, in the meantime, had convert-

ed his property into a china-store, which was kept, until

the time of the accident. She had lived with the prisoner,

Richard Smith, from some time in October, 1815, until Jan-

uary, 1816; whetlier married or not, gentlemen, I cannot say.

Alter Capt. Carson returned, he went to demand his property

and his house. He there found the stranger, Richard Smith; an

adjustment was m.ade—all offences were to be forgiven; they

(captain Carson and his wife) were to live together in har-

mony, and Richard Smith the prisoner declared his intention

to leave the city. About this time, the prisoner was seen ex-

amining a pistol, heavily loaded, and declared that if captain

Carson set his foot in the door he would shoot him. On the

evening of the 20th January, in this present year, captain Car^
son went to the house to take peaceable possession. The pri-

soner and Mrs. Carson left the house, separately, and met at

the office of a gentleman, a member of the bar; there, Mr.
Richard Smith asked that gentleman for a pistol in such a way
as to show he had asked for it before; it was properly refused,

and he left the office without it. The prisoner agani approached

the fatal spot; captain Carson was sitting in the parlv)ur, at the

fire, with his youngest child on his knee; captain Baker and
Mrs. Baker his wife, sitting near, forming the family circle.

The prisoner entered the room with such an appearance, as

terrified the maid servant, who ran for assistance. With his

right hand under his coat, his left over it, he calmly walked

to the middle of the room, and took off his hat. Captain Car-

son arose and told him he must leave the room—at the same
time intimating that no violence from him was to be expected.

Mr. Smith turned round and asked Mrs. Carson, if he should

leave the room; at a word of encouragement from her, he re-

mained; the prisoner was perfectly silent, not a blow nor an-

gry word proceeded from either side, until the prisoner drew
his pistol, presented it to the mouth of captain Carson, and

fired. The prisoner threw the pistol aside and made an at-

tempt to escape. Captain Carson on his death-bed declared

he had received the fatal wound from the prisoner, who had

acted as a midnight assassin. During his illness he had the

best medical attendance, and in February he died. During

his illness, he had repeatedly declared, he had received the

wound from Richard Smith, who was not offended. If these

circumstances, Gentlemen, are satisfactorily made out, from



the evidence which will be adduced, we confidently ask you,

in the course of public justice, for a conviction.

Thomas Abbott called and sworn.

—

Edward Ingersoll. Tell the court and jury what you know
of this transaction.

Abbott. On the 20th January, 1816, 1 had been out, and re-

turned about half past ten o'clock; my family asked me if I

had been to the corner? I observed I had not.

Judge Rush. What corner did they mean?
Answer, The corner of Second and Dock streets, where

Mrs. Carson lived. They told me they wished I would go up
and see what was going on, that captain Baker and Mrs. Ba-
ker had gone up.

Judge Rush. Did they live at your house?

Answer. Yes sir, at that time. My family said they were
afraid something unpleasant might occur; Captain Carson
had gone there. I left my house and just as I got to the cor-

ner I saw Mrs. Carson come out of the house with the bar

of the door in her hand; I called to her and asked her where
she was going; she observed, come along. 1 immediately

followed her to Jonathan B. Smith's office; she asked me to

come in; I asked her what was the matter. Mr. Jonathan B.

Smith came to the door and asked me to walk in; I went in;

I asked her what all this meant; she observed that captain

Carson had come to the house and turned her and Richard
Smith out of it. Mrs. Carson asked Jonathan B. Smith, if he
had seen Eichard Smith; he said he had been there about 20
minutes before; invited her to sit down; he M'ould be there

again in a few minutes. We had not been in more than live

minutes when Richard Smith came in. Mr. Smith observed
when he came in, that he had been to four or five 'squires,

that they were either out or in bed; after that Mrs. Carson
asked Mr. Smith if he would go home; she observed, we can
have a fire made in the chimney place in the chamber above;,

they may keep possession below and we will keep possession

above. Richard Smith then asked Mr. Jonathan B. Smith to

give him the pistol. Mr. Jonathan B. Smith observed he
could not give it to him, he was afraid he would do harm
with it. Richard Smith observed to Jonathan B. Smith, he
was not his friend, if he would not give it to him. Mr. J. B.
Smith observed, if he would give it to him, he would not be
his friend; he could not persuade Mr. Smith to give him the

pistol. I observed to Richard Smith, that captain Carson had
no weapon of any kind, I would give him my word aad ho-



nor; and that there was not the Ijeast intention to do him harm
in any way whatever. Richard Smith swore he did not care

for that; he would not trust him; and that if Carson attempt-

ed to touch him, he would shoot him. From Mr. Smith's,

Richard Smith, Mrs. Carson and myself

The Deputy Attorney General stopt the witness and asked

him, how did he ask for the pistol? Did he ask for the pistol?

Ans. He asked him to give him the pistol.

Dep, Att, Gen, You are sure he said theP

Ans. Yes—Mrs. Carson observed, come let us go, you
know where there is a pistol. From there I went with Mr.
Richard Smith and Mrs. Carson over to the door; they ask-

ed me to walk in.

Att. Gen, Say what door Mr. Abbott.

Ans The front door at the corner of Dock and Second
streets. They asked me if I would walk up to the parlor.

The parlor is up stairs. I told them no, I believed I would
go home. By some persuasion 1 agreed I would go up.

Judge Rush. This conversation was at the street door.

.Abbott. Yes sir. I told them they might go in, I would

stay at the front door. 1 staid at the front door about one

minute. Mrs. Carson and Richard Snuth immediately went

up stairs. I went up to the parlor door; Mr. Smith was stand-

ing at the parlor door in this position {showing it) with his

right arm in his surtout, under it, and his left hand over it.

I immediately passed by and went into the parlor; when I

got into the parlor, captain Carson was sitting by tlie fire,

with his youngest child on his lap. Mr. Baker was sitting

near to captain Carson, Mrs. Carson also was sitting near. I

am not positive as to captain Baker, whether he was sitting

or standing; as soon as I entered the room, Mrs. Baker be-

gan to talk to Mrs. Carson respecting her living with the

prisoner, and wishing her to leave him, and soon. The black

girl came in to take the child from captain Carson, as I sup-

posed, to put it to bed.

Judge Hush. You mean the one he had on his lap.

Abbott. Tiie one he had on his lap. I do not think it was

more than half a minute when Richard Smith came in. Rich-

ard Smith came in and he staid a little back from the parlor

door, in this position {again showing it) his surtout buttoned

at the top and bottom; when he came in captain Carson arose

from his chair and observed to him, I have come htve to take

peaceable possession of my house, out of my house you must

go. Richard Smith observed, very well, sir, and turned



round to Mrs. Carson and said, Ann, shall I go? she replied.

No, stay—Richard Smith then moved up to the furthest cor-

ner of the room, at least in that direction; captain Carson

went up and told him again, says he, Mr. Smith you must

leave my house, for in my house you can not stay; I have no

weapon of aoy kind He repeated it two or three times in that

way. Richard Smith v.-as standing up pretty much towards

the corner by the card table, and captain Carson was near

him. Captain Carson had his hands down by his sides open;

says he to Richard Smith, you can not stay in my house, my
hands are tied. In an instant, as it were, Richard Smith drew
the pistol. Mrs. Baker immediately cries out, my God! he

has a pistol, and immediately, btfore hardly the words were

out of her mouth, the pistol was off, and he shot captain Car-

son in the mouth.
Quest. Did you see the pistol?

Ans. Yes sir. It was done in a moment when Mrs. Baker

cried out, my God! Ite haa a pistol. I saw the pistol, and m an

instant the pistol was off.

Quest. Did you see it drawn out?

Ans. No sir, 1 cannot say 1 did It was done in an instant.

Quest. How near was it to captain Carson when it was fired?

Ans. It was about two inches from his mouth.

Q« est. W^hat part of the pistol was it? Ans. The muzzle.

Quest How near were they standing to each other?

Ans. About as far as from me to Mr. Rawle, [the table was
between the witness and Mr. Rawle. the breadth ofwhich was
about three feet.) Captain Carson immediately exclaimed, I

am a dead man; he put his hand to his mouth in this way,
{showing the manner) and immediately made a catch at the

window, as he fell.

Judge Rush. Which was the window he caught at?

Ans. The window in Second street near Dock street. Rich-

ard Smith immediately threw down the pistol to make his

escape. Mrs. Baker immediately cried out to captain Baker to

catch him. Mrs. Baker made a grab at him first and immedi-
ately cried out-

Quest. Did she catch hhn.
Ans. She just got a hold of his surtout but could not hold

him. From there 1 went down stairs, and captain Bakrr and
Mr. Jonathan B. Smith, his black boy, and I believe two
watchmen had him in possession. From there I went up to

the court house, and from the court house I went to the jail.

Quest, from Judge Rush. What court house?

B



Id

Ans. The watch house. I then went back to the house.
Quest. Wlien Richard Smith came in had he his hat on or

off*? Ans. I believe he had it on.

Qutbt. \\ hat became of his hat? Ans. I do not know, sir.

Quest. Eid jou see him cock the pistol?

Ans. No, sir, I did not.

Quest. Did you hear the pistol cock? Ans. No, sir,

Quesi. How far were you cff him when he fired?

Ans. I must have been between four or five yards off him.
Quest. You said ) ou came back; where was captain Car-

son?

Ans. Captain Carson was lying on a bed.

Quest Did you see him often during his illness?

Ans. I saw him very often during his illness, and Bat up
with him; i was with him the night he died.

Quest. VV hf n v.- as it he died, sir?

A us. On the 4th day of February.
Quest. V\ as he delirious or in his senses?

Ans. At times he uas not, he was raving; part of his time
he took a number to hold him to keep him down; a f<. w mo-
ments before he died he took five or six of us to hold him.

Quest. V\ hen he was in his senses did he talk, and what
did he speak oi ? fobjected to by the prisoner''s counseLJ

Mr, Browne 'J he question 1 understand to be, what the

deceased said during his illness. The only objection is,

that these might not have been dying declarations, and cap-

tain Carson was not on his oath. 1 conceive therefore, may it

please your honors, that whatever captain Carson said during

hih illness, if at the time he was not under the impression,

that he was about to render up his life to the God who gave
it, cannot be admitted as evidence.

Edxvard IngersoU. You will recollect that captain Carson

said he was a dying man; that I think supplies the ques-

tion I wisht d to ask.

Quest. Did he consider himself a dying man?
Ans. I believe he did, sir.

jitt. Gen. I conceive it, your honors, a perfectly settled

rule of criniinal law, that whatever the deceased has said af-

ter receiving the mortal wound, that whatever he has declar-

ed concerning it, when it was presumed he was sensible, is as

good evidence to go to the jury, as that which has been said

in full health under oath: for the best of all possible reasons,

that a man would not in that situation trifle with his God;

and his conscience, as a man might before a court, when he
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expected to live for an unknown period. Whatever therefore

Mr. Carson said when he did not expect to rise from his bed

is evidence to go to the jury It is a question of law undoubt-

edly, but after the question has been decided by the court,

it is proper for the jury to decide upon it. At that time he

expected shortly to render up his account; whatever he said is

evidence to go to the jury.

Mr. Broxvne. I have sent for the book, your honors, which

will settle the point.

Att. Gen, I trust it will.

Edward IngersoU. I suppose the court understood the

question to be put of the time when captain Carson con-

sidered he was a dying man. Mr. Abbott, did you hear any

declaration from captain Carson when he considered he was

a dying man? Cobjected to by Mr. Browne on account of the

question being so general.J
Endkvard IngersoU. I confine it to no particular time but

when he considered himself a dying man; 1 do not know how
to put it more particularly.

Judge Rush. Suppose captain Carson said on the fourth

of February, he thought he was a dying man; must not that

question be asked?

Browne. Certainly, Sir.

Mr.Rawle. Your honor does not mean, T presume, that

whatever cajitain Carson said during the whole interval from
the time he received the wound, is to be received as evidence;

because the deceased might have thought several times du-

ring that interval that he would recover.

Judge Rush. I have decided the point Mr. Rawle. There
is no occasion for further argument. The point is decided;

the court think the question is proper.

Quest. Did you not say you found captain Carson in the

bed when you returned? Ans. I did, sir.

Quest. What was his situation, at that time?

Ans. He was at times insensible.

Quest. When did he say he considered himself a dying
man?

Ans* I believe captain Carson, nearly all the time of his

illness thought he woul^ not recover.

Judge Rush. Did you hear him declare himself, that he.

Would not recover?

Ans Yes, sir.

Quest. When did you hear him say so? Ans. I can't ra-

CDllect at what time^ but it was during his illness.
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Quest. At this time, he said, he did not think he could get

over it, did he then speak of the shot? Ans. Yes, sir.

Q. W hen he was in his senses?

Ans» When he was perfectly in his senses.

Quest. Was it at such times he said, he thought he was
not likely to recover? Ans. I believe it was, sir.

Judge Rush. You must have seen him when he had no hopes

of iifc and when in his senses, what did he say then?

Ans I did not converse with him much, although there

frequently.

Quest. Did you hear Richard Smith express any fear of

captain Carson during the evening of the accident, before he

shot him?
Ans. No, sir, I do not recollect him expressing any fear,

except when he wished for the pistol; he then said he would
not trust to him.

Cross-Examined.
Browne. You have said IVlr Abbott, that when at Jonathan

B. Smith's office, Richard Smith said he had been to several

justices. Did he state what \Aas his busniess with them?

Ans. He said, it was to turn captain Carson out of the house.

Ques. Did he say take or turn?

Ans. I am not positive whether take or turn.

Quest. Did he or did he not say, he had searched for a con-

stable to take him out? Ans. 1 do not recollect.

Quest. Pray, sir, during the time you were at Mr. Smith's

office, did or did not the prisoner send over to see if captain

Carson had not left the house?

Ans. If that was the case, I did not hear any thing of it; it

never came to my knowledge.

Quest. You have stated that captain Carson ordered Rich-

ard Smith out of the house, and said that he intended to take

peaceable possession. Did he say he had been advised to

take peaceable possession?

Ans. Yes, sir, he said he had been advised.

Quest. Didhe say by whom? Ans. He said by his attorney.

Quest Do you know whether captain Baker was, or was
not, a total stranger to Mr. Richard S|nith?

~ Ans. 1 believe he was, sir, until that night.

Quest. You do not know if they had ever seen each other?

Ans. No, I believe captain Baker never had seen Richard
Smith.

Quest. Be so good as to tell us what was the size of captain

Car-^n? \v as he small or Lirge, strong or ?

Ans. StrOwg, very strong.
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Quefet. Was there any comparison as to the strength of
Smith and Carson?

Ans. 1 believe captain Carson was the strongest.

Quest. \\ as he not to appearance very mwc/z stronger than
Richard ?>niith?

Ans. To appearance he was; he was a larger man.
Quest, be so good as to describe the size of captain Ba-

ker. Is he a small or large man?
Ans. He is a laige man? Quest. Larger than Smith?
Ans. Considerably larger.

Browne, Now, sir, you have stated that Mr. Smith came
in ixwd staid some distance from the door, and that captain

Carson arose. Uid captain Baker arise also?

Ans. 1 do not recollect whether captain Baker was sitting

or standing—1 mean when he came into the room.
Quest, But when captain Carson orderedMr. Smith out of

the room, was then captain Haker sitting or standing?

Ans. 1 cannot tell.

Quest. At the period of time Smith went to the furthest

corner of the room, where was captain Baker?

Ans. Then captain Baker was standing by the sofa.

Mr^ Browne, fshewed the witness a plan of the room.J Be
so good as to look at that plan, sir, and say whether it repre-

sents the room, and the position of the furniture. [The wit-

nr.ss thought the plan and position of the furniture correct,

but the dining table ought to have been nearer the corner

where Mr. Smith stood *]
Quest. How much nearer do you suppose?

Ans. I suppose, between the card table and the dinino; ta-

ble, the distance would be greater than between me and Mr.
Rawle. i he card table was horizontal with Dock street;

the dining table along second street; Mr. Smith stood at the

card table; captam Carson at the corner of the dining table;

and when he fell, he fell under the table.

Quest. The corner you referred to, was the north east

corner. Ans. Yes, sir.

Quest. Describe where Mrs, Baker stood at the time you
mention?

Ans. She stood just behind Captain Carson.
Quest. To his right or left?

Ans. A little inclined to the left.

Quest. At what period of time was it Mrs. Baker advanc-
ed to th^t position?

• For plan, rid^ Aj^^ndixr
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Ans. She advanced pretty much at the same time captaia

Carson did, with the rest who were in the room.

Browne. You have said, when you went into the room,

Mrs. Baker was persuadiiig Mrs, Carson not to live with

Mr. Smith Be so good as to tell her expressions.

Ans. The expressions were: Ann, how can you bear to

live in the way you are, with that wretch, alluding to Rich-

ard Smith.

Quest. How long before you saw captain Carson in that

room, had you seen him?

Ans. He left my house about seven or eight o'clock in the

evening.

Quest. Did you see him then?

Ans. Yes, sir, when I left my house my family then advi-

sed him not to go.

Quest. How many candles were in the room, sir?

Ans. Indeed I cannot tell, sir.

Quest. Was there more than one?

Ans. I cannot tell; there were no more than two, I am cer-

tain of that.

Judge Rush. What do you suppose was the size of this

room? How many feet square?

Ans. It is a middling sized room.

Quest. Was it more than twelve by twelve?

Ans. I think it was, sir.

Edward Ingersoll. When Mr, Smith was in the corner,

had he sufficient space to leave the room?

Ans. The whole course was clear; 1 stood by the fire.

Quest. Who was between Smith and the door?

Ans. No one.

Quest, by one of the Jury. When Mr. Carson declared he

was not likely to recover, was he m his senses? Ans. Yes.

Mrs. Jane Baker sworn—
On the 20th January, I went up to the corner of Dock and

Second streets; it was then about ten o'clock, the watchman
was crying the hour of ten; I found captain Carson walking

up and down the shop; I said to him, John, my dear, come
home with me; I repeated it two or three times; he said, I

.

will not; this is my right and here I will remain; if you will

not go, we will go up stairs, I said to him; we went up stairs.

Quest. Who went up?

Ans. Captain Baker, captain Carson, and myself, went up
into the parlor; we sat down by the fire; we had sat some time

there, when Mrs. Carson came into the roomj a little while
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after her Mr. Abbott came in, and after Mr. Abbott, Mr.

Richard Smith came in; I observed when he came in he had

his right hand on his left breast, under his surtout; he ad-

vanced, passed to the sofa; with his left hand he took off his

hat and laid it on the sofa nearly about the middle of the sofa;

captain Carson then rose up and advanced towards Mr;

Smith, and said, Mr. Smith, you must leave this house, for

you cannot remain here any longer; I have come here to take

peaceable possession, you cannot remain here any longer;

Mr. Smith staid a little bit, then advanced towards the cor-

ner towards the front window—the Second street window

—

there were three windows in the room, two in Second street

and one in Dock street. Ci;ptain Carson advanced, repeated

what he had said, and said, my hands are tied, I will not raise

the weight of my little finger against you. When captain Car-

son advanced, I got up and went towards him; I was fearful

that they would fight, and I got up with an intention to throw

myself in between thrm, and that as captain Carson was

bound over, I was fearful Mr. Smith would irritate him, and

make him strike him.

Quest. Where, madam, were captain Carson's hands?

Ans. At his sides, sir.

Quest. Were they open or shut?

Ans. I believe they were open. Mr. Smith then drew some-

thing from under his surtout, which at first I supposed to be

his pocket-handkerchief; Mr. Carson being so much more
portly than Mr. Smith, I did not discover the pistol until it

was presented; I exclaimed, gracious God!! he has got a pis-

tol; it was off—it was gone.—Captain Carson then put his

hand to his mouth in this manner {showing it), he then tried

to support himself, he put it to the M'indow casing; he told

me his head got giddy—he fell, and exclaimed, I am a dead

man. But I observed when Mr. Smith drew the pistol and
presented it, he had to lean considerably back over the card

table—Mr. Smith threw the pistol from him and fled; I im-

mediately hallowed, murder, nmrder, seize the villain! I seiz-

ed him myself, but could not hold him. I then called to capt.

Baker to catch him; I then returned to captain Carson and
tried to raise him, but I could not do it; there were several

gentlemen came into the room, and some of them came to my
assistance. We raised captain Carson up and took off his coat

and waistcoat and neck- cloth; I then went and got some pil-

lows to lay captain Carson's head on. Dr. Niel was called

immediately, and wished to sew up captain Carson's tongue;
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Ills tongue was. very mtfch cut, and he wished to sew it up;

captain Carson would not agree to it—we then got a bed and
laid him on it, and then sent for Dr. Rush. I pulled off the re-

mainder of his clothes myself, and examined all his pockets;

he had no weapon whatever; he had a lead pencil, a slate pen-

cil, thirty cents, and some papers.

Quest. How did his wound look?

Ans. A great deal of blood was about it; it bled profuse-

ly; I washed up the blood myself.

Quest. But how did it look? What harm was done?

Ans. His tongue was much lacerated, his lips were burnt.

Quest. Did you see the pistol the moment it was present-

ed? Ans. Yes, sir; it was about two inches from his mouth.
Quest. What size was it?

Ans. I believe it was a horse pistol.

Quest. A large one?
Ans. I can't say exactly; I do not know the common size;

Mr, Charles Koss was in the room, he said it was a horse

pistol.

Quest. Had you any conversation with the prisoner before

that?

Ans. The Tuesday before it, I had a conversation with
him. On Tuesday evening, I went up to Mrs. Carson to

have some conversation with her about the children. When
I went in, they were sitting in the room, appropriated for the

kitchen. I asked her how they were; she told me.
Quest. Who did you find in the kitchen?

• Ans I found captain Smith and Mrs. Carson. After I had
sat down a few minutes, Mrs. Carson said to me, captain Car-
son has applied for a divorce; and the notice or certificate, I

do not know the name of it exactly, has been served upon
me. Mr. Smith made answer and said. It was a pity, it had
not been done before. I dare to say, you think so, sir,

says I; so you live here now; you have got yourself into a
good living, and taking every thing from the children. Not
so much asiyou have done, madam, says he—As I have done;

I have helped to earn every dollar that is in that shop; but if

I was a man you would not sit there and tell me so; but I

understand, sir, you are armed. I am, says he; with that cap-

tain Carson's eldest son came up stairs and told me captain

Carson was waiting for me—I went down and went away
with captain Carson.

Quest. On the 20th January did you nurse and attend

captain Carson after he was shot?
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AnSi Yes, sir; I never left him but to eat a mouthful of vie-

tuals, for fifteen days and nights. What rest I took was on the

sofa.

Quest. Until his death? Ans. Till his death.

Quest. What time did lie die?

Ans. The fourth of February, about eleven o'clock.

Quest. Did you see him die?

Ans. Yes, sir; I held his hand until the breath left his bocty^

Quest. Did he speak of himself as dying?

Ans. Sometimes he appeared to have a little hope; at other

times he had none.

Quest. What did he say that made yoii suppose he had no
hopes?

Ans. Why, sir, he would express himself in that manner,

and wished to talk about a future state. He had a great desire

to see Dr. Staughton. On the Tuesday following we sent for

Dr. Staughton; who came; conversed with him, and prayed for

him. He was very much pleased with the doctor. Dr. Holr

comb and Dr. Janeway also saw him.

Quest; When he was in this frame of mind, having no hope^
of life, how did he speak of the manner in which he had received

his wound?
Ans. He said, sir, that Mr. iSmith came in like a midnight

assassin and like a coward shot him.

Quest. Who nursed him beside yourself?

Ans. My children came and watched with him.

Quest. He was well nursed?

Ans. Every thing was done that could be done for him*^

Quest. What physicians had he?

Ans. Dr. Neil waS Called, then Dr. Rush, Dr. Dorsey, andi'

t)r. Pliysic. He repeatedly asked for Mrs. Carson in the most
tender, affectionate manner any one could do, and when he heard
she was unwell, he advised her to go out and take the air, so
much confinement would injure her. His children would come
to the bed-side, and he would converse with them all.

Quest. Mrs. J^aker, at the time Mr. Carson advanced to

Smithy was there room for Mr. Smith to pass?

Ans. I think so, sir.

Quest. Were you near him? Ans. Twas close to his side*

Quest. How far off" was captain Baker?
Ans. Captain Baker stood nigher the door, at the furthermo^

side of the sofa.

Quest. Did you see any blow given to Smith?
Ans. No, sir; there was none that I saw.
Quest, Could vou have seen one had it been given?

c
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Ans- I think I could, sir.

Quest. Was your daughter maiTied to captain Carson?

Ans. Yes, sir.

Quest. How long ago? Ans. I cannot exactly tell; I think

it will be sixteen years next June.

Quest. Were you present at their marriage? Ans. Yes, sir.

Quest. How long did they live together?

Ans. I can't exactly tell: captain Carson went to the East

Indies after their marriage, and returned; he was at Charlestown

two years and upward* before he came back.

Quest. How long was he absent this time?

Ans. He went away in February 1812, and would have been

absent four years last February.

Quest, When did he come back the last time?

Ans. In January the fourth or fifth.

Quest. Why did he go abroad, madam?
Ans. His conduct here in Philadelphia was not what it should

have been. A dispute arose about the vessel in which he sail-

ed, and the vessel was taken from him. He commanded the

Pennsylvania Packet. He then found he could not get a ves-

sel out of this port and he went away.

Cross-examined.

Mr. Broxvne. W hen lie returned from that voyage in the

Pennsylvania Packet, did he come to his owti house?

Ans. Yes, sir; they boarded with me; but not when he went
out with captain M'Kibbin.

Quest. Where did he go then, when he returned?

Ans. I did not see him; but I was informed he went to a

sailor boarding-house.

Quest. How long did he stay there before hg went to his

family?

Ans. I can't exactly tell; but I believe about a day and an

half. We looked for him anxiously, and expected him every

minute.

Quest. Did he after that time come home voluntarily?

Ans. No, sir; Mrs. Carson went for, and brought him out of

the sailor boarding-house.

Quest. In what situation did she find him?
Ans. She found him very much intoxicated—in liquor.

Quest. After this did he go to New York?
Ans. He staid at home about two weeks, then he said he

never would sail again out of Philadelphia, and he said to her,

if you will go with me to New York I will go there.

Quest. Did she go to New York with him?
Ans. Yes, sir; she did.
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Quest. Did she return or stay there?

Ans. Yes, sir, she returned. He did not condu.

as he ought to have done, and she left him.

Quest. Where did he go next, madam?

Ans. He went out from New York in some vessel before the

mast, and she never heard of him, nor received a scrape of a pen

from him.

Quest. You say he went out before the mast, and did not

return until January 1816; how was she supported during that

time? Ans. By her own industry—her persevering industry.

Quest. He left nothing then to maintain the children or her?

Ans. No, sir; nothing: she has four children she clothed,

educated and supported.

Quest. Be so good as to state who rented the house at the

corner of Dock and Second- streets?

Ans. My husband and me took a lease of it for two years and

three or four months.

Quest. Was it during captain Carson's absence?

Ans. Yes, sir: it was the January before he came home with

captain M'Kibbin, my husband and me took that house.

Quest. Did Carson pay the rent?

Ans. No, not one cent of it.

Quest. Who took the lease of it after yours expired?

Ans. Mrs. Carson in her own name: she paid the rent and

received receipts in her own name.

Quest. Had she not to pay some debts of his after he went

away? Ans. Yes; she paid to Mr. Connelly, the joiner, forty-

five dollars.

Quest. Did she not cany on business in her own name?
Ans. Yes, sir, as a feme-sole trader.

Quest. Did she not contract and pay debts in that capacity?

Ans. She did, sir.

Quest. Was she sued as such? Ans. She was, sir.

Quest. Was she imprisoned as such?

Ans. She was, sir, imprisoned in the Debtors' Apartment,

I believe on that very occasion she took, advice of Judge Rush,

and Judge Tilghman also, to know whether she could be sued

alone while she had a husband; but they recovered, and §he suf.

fered herself to go into the Debtors' Apartment.
Ques. Was there not a rumour of his death.?

Ans. Yes, sir; a sailor said he was dead, who came from the

place.

Attorney-General, Mrs. Baker, did not captain Carson leave

personal property when he went away?
A.ns, He left property; but she never got any thing from it.
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, and paiil up his arrears to the Captahis' Socicr

ver received any assistance: she never applied for any.

, Did he not leave a share of a house?

Yes, sir; there is a share of a house in Third-street;

but which was not to descend to him until his mother's death.

The house is next door to the Post-Office; but she never re-

ceived any assistance from it, or from any belonging to him.

Quest. W hat amount of furniture did he leave?

Ans. I do not know what it brought at auction. But she did

not go into business directly, and it took something to support

herself and children. When I received my half-pay I threw it

all into the shop.

Quest. vVhat furniture did he leave?

Ans. There was a sideboard, a sofa, a table, some chairs, and
a secretary:—the other furniture was mine. This was eight or

i>ine years a^o.

Quest. W hat do you mean by saying it w as your furniture,

niadam?—Did you not give it to her?

Ans. Yes, sir; but we lived together, and they used my fur-

niture. She sold their furniture. The sofa and sideboard di4

not bring what she expected, and she bought them in.

Quest. What debts did she pay? Ans. She paid twenty doU
lars to Mr. Lapsley, and some money to Mr. Earnest.

Quest. Did you not say also to Mr, Connelly, the joiner.

Ans. Yes, sir.

Quest. After his return from Charleston what furniture had
they? Ans. Mine—they lived with me.

Quest. When he went away the last time, where did they

Jive?—At your house? Ans. Yes, sir.

Quest. When he left her, did he leave her with you?

Ans. Yes, sir.

Quest. How long has this china-shop been set up?
Ans. It was set up about nine years ago.

Quest. Before he went away the last time, where did he live?

Ans. At the corner of Dock and Second-streets.

Quest. How long did he live there?

Ans. About two or three weeks.

Quest. You lived then there altogether? Ans. Yes, sir.

Quest. When did you leave that house, ma'm?
Ans. I left it last November two years.

Quest, After you left the house, did the china-store belong

to her?

Ans. Yes, sir; it belonged to Mrs. Carson. Occasionally as

I received my half pay I would lend her money to assist her.

She laid in capital in that way in her business. Our merchants
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were very liberal—ithey opened their bcoks freely, and as she

received her money she paid it. Slie had a running account

with them.

Browne. Did not captain Carson sell a watch of her's ?

Ans. He took up a watch of her's to the Yellow-springs, and

pledged it, which was never redeemed. It was a watch that he

had given her. I do not know what time it was e^cactly—it was
when he was sailing-master in the navy. In the Qiorning he took

a bundle, as we supposed, to go to the Wasp, at the Navy-yard,

For two weeks or ten days we did not hear of him. I myself

went to every stage-office, and as far as Darby, to see if I could

find any tidings of him. I could hear none, until Mr. Tatem,
the merchant, returned from the Yellow- springs, and told us

he was there ; which relieved us very much. This was the

time he pledged the watch, and then returned home with a sai^

lor's round-about jacket and trowsers.

Judge R. What do you mean by your half-pay?

Ans. When captain Baker commanded the Delaware sloop

of war he had the yellow-fever in Curracoa. It affected his

brain very much, and he returned in that state fifteen years ago
last August. The Vnited States then granted him for the in-

jury he had received in their service half-pay, which is now
continued, which is four hundred and fifty dollars a year. Upon
my receipt of it, I would tell Ann—Ami, my deai', if you see

a bargain buy it, and if you want one hundred or two hundred
dollars let me know. When I wanted the money back again,

Mrs. Carson would repay me.
Quest. Did captain Carson repay you?
Ans. No : when captain Carson returned this last time, all

the money he brought with him was six hard dollars and eighty

cents, which I sold at Fletcher and Gardner's, and received six

dollars fifty for.

The Court adjourned t;U eight o'clock to-morrow morning.

FRIDAY MORNING, 24th MAY, 1816.

HALF PAST EIGHT o'CLOGK, A. M.

Captain Baker sxvorn.

Deputy-Attorney-General, Relate to the Court and Jury
what you know of these circumstances.

On the 20th of January, about 10 o'clock, I came up to the

corner of Dock and Second- streets, accompanied by Mrs. Ba-
ker. When we came there, we found captain John Carson walk-

ing in the store—the house is occupied in that light. Mrs. Ba-
ker said to him, addressing him, 7ny dear^ or something of that

nature, let lis go up stairs. We went up stairs, and, I believe,
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they all sat down^except myself—I was standin,^ up by the fire-

side. About twenty minutes, from that to half an hour, after

we had been there, a person of the name of Smith, which I had
never seen before, the prisoner, came in at the south-west cor-

ner of the room. He had on a blue surtout, double-breasted, or

something of that nature. He had his pistol under the left side

and his right hand upon it. From this door which he came ia

at he went over to the off side, and took off his hat and laid it

on the sofa. From that he went into the north-east corner.

Captain Carson rose up from the fire-side and advanced towards

Smith. He observed to him—Mr. Smith I think he called him

—

I have had the advise ofmy counsel, which is that you can't stay

in this house—you must quit this house directly. He observed

to him by having his hands in this iX)sition

—

[the witness held

his hands down by his side open)—my hands are tied—I will

not lift the weight of my finger against you. They were then

face to face, and within three feet and a half, or perhaps four, at

a distance from each other. There was at the time a card-table

standing at this corner, and Richard Smith had not the room to

reach captain Carson's face; but he had to lean back in this

position [showing the manner) to give length to his pistol. He
let his pistol lAl at the distance of an inch or an inch and an half

from the lips of captij^n Carson, and it went off with a tremen-

dous explosion for a thing of that nature, owing to the size of

the confined room I suppose. Captain Carson stood the shock

and inclined shortly afterwards, in a giddiness I presume, to

catch hold of the window frame. The instant he fell down, as

it were on his knees in a double posture, and instantly wheeled

himself round under the table and exclaimed: I am a dead man.
I stood Avith a kind of astonishment at the terrible act, and was
not—it did not strike me to pursue the person. Mrs. Baker,

as soon as he fell—but first Mr. Smith, the prisoner, hove the

pistol to one side, and split for the south-west door—Mrs. Ba-

ker sprung at him for to stop him, crying out, stop the mur-
derer, or something of the kind; she made a grab at him by the

back, but could not hold him: she observed to me, calling me
by my christian name, to pursue him. I went immediately as

fast as I could down the stairs; it was a very winding, dark

s(,aircase; however, I knew the place very well. As I was go-

ing down the stairs, I heard a great noise among the china—

-

china-ware, I believe, it's called.

Quest. Where was the prisoner?

Ans. I'll come up to him by and by. He got to the door,

to the front door; the door opened from the street, what is called

131ward, and he could not get out without making a passage by.
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He opened the door and made out, but had not time to shut it-

He got out on the large step at the door and stumbled oif the

step into the street. He made a kind of stumble, but did not

fall.

Rawle. Did j^ou see that?

Ans. I do not recollect that I did.

Judge Rush, Did you see him fall?
'

Ans. Yes, sir; in this manner, I believe I did; {s/ww'mg it.)

Quest. Were you near enough to see liim if he fell?

Ans. I believe I was near enough to see him fall to the best

of my recollection.

jittorn 62/-General. Did you see him stumble.

Ans. Yes, sir; to the best of my recollection he made a kind
of stumble.

Quest. Did you see his feet strike?

Ans. No, sir; I got up to him and seized him in this position,

by his left breast or left neck, or whatever you call it. He at the

same time made a kind of a motion of this kind, to get at his poc-
ket for something; but I do not know what it was. The watch-
man immediately came to my assistance, with several other citi-

zens, in the twinkling of an eye almost.

Quest. Had you any struggle with him?
Ans. No, sir; I took him as easily as I would a child of four-

teen or fifteen years of age: he made no resistance.

Quest. Did he make no effort to get from you?
Ans. If he did I did not perceive it: I held him as I pleased.

Quest. What did he say, sir?

Ans. To the best of my recollection he did not say a word.
There was a person came up at the time I had seized him by the
collar, with a pair of spectacles on and a blue coat.

Quest. How soon had you assistance? Ans. Directly, sir.

Quest. W hen the prisoner came in the room and captain Car-
son addressed him,^ what did the prisoner say?

Ans. Not one word, sir, I remember. *

Quest. What sort of a pistol was it?

Ans. I do not know the terms they give to different sized

pistols, but it was what I have always called a horse pistol. It

was about fifteen inches long, but I can't tell exactly what it is

called there are so m.any sizes of them.
Quest. Captain Baker, do you recollect who were all the per-

sons in the room at the time the prisoner passed in?

Ans. I can't recollect positively; but I know captain Carson
was there, Mrs. Baker was there, Thomas Abbott was there, and
myself: I do not know who else, without there was some of the

children. I believe they were the only persons grown up tliat
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were there. [Upoji recollecting himself the witness said)—-Anrt

Garson was there standing by the fire.

Cross-examined.

Browne. Captain Bakerj you say you went up to the corner

of Dock and Second- streets on that evening; be pleased to tell

what induced you to go there.

Baker. I live down Front- street near Pine-street. There

Was a note came, brought by John Carson's eldest son: I was
not at home: I came home: Mrs. Baker was coming to the door

to go away.

Quest. To go where?

Ans. To the comer, as she called it, sir.

Quest. Did you see the note? Ans. Yes, sir^

Quest. What was the purport of it?

Ans. The purport of it was in these words: Mrs. Baker, come
up to the corner directly, and bring captain Baker with you. We
immediately went up in company.

Quest. Did I understand you to say, sir, that Mr. Smith took

off his hat and laid it on the sofa? Ans. Yes, sir.

Quest. Are you clear in that fact?

Ans. Yes, sir, clear as I am standing here.

Quest. Have you conversed with any one on that subject

since your examination before the Mayor?
Ans. Probably I have. Any body that asked me I would teft

them how it was. I did not know it was to be kept a secret.

Quest. That was not what was meant. Have you spoken to

any person that was present that evening concerning Smith's

taking off his hat and laying it on the sofa?

Ans. I do not recollect: I might have done it.

Quest. Did you say he kept on his hat at the fire in your

examination before the Mayor?
Ans. To the best of my recollection I did not say so.

Quest. Well, sir, do you now say his hat was off when he

fired? Ans. Yes, sir; to the best of my recollection it was.

Quest. Did you not state before the Mayor his hat Was on

when he fired? Ans. I do not recollect that I did.

Judge Rush, Would it not be more proper to prove that he

spoke differently before the Mayor? Is it correct to ask the

witness whether he has perjured himself?

Browne. I do not know that this will lead to his perjury.

Judge Rush. The Court have decided. I do not think it is

proper.

Mr. Rawle. I believe it is done frequently.

Judge Rush. The question must be put differently—the

witness Civnnot be asked any question which will imply shame.



25

disgrace, or blame, in any way whatever, and it is so decided

by judge Holt.

Ques. To what part of the room did Mr. Smith go
when he first entered it? A?is. He went pretty much into the

centre of the room.

Ques. Whereabouts were you standing then? Ans. I

was standing about three or four feet from the door to the best

ofmy recollection.

Ques. Were you nearer to the fire place, or to the op-

l)Osite side of the fire-place near the door? .4fis. I was nearer

the fire-place: there was not much dift'erence, 1 believe.

Ques. How long did you remain in that position, or did

you alter your position at all? .4ns. No, I believe not sir,

but perhaps about a foot or two.

Ques. But not more? Ans, No, I believe not sir: upon
further recollection, I must have moved five, six, or seven feet.

Ques. W' hich way did you move? ylns. Towards the

north-east corner.

Ques. Describe your position exactly at the time the

l)istol was fired. Ans. My position was, I presume sir a pret-

ty direct one up and down—perpendicular.

Ques. I did not mean that sir. In what part of the

room? Ans. About the centre of the room I believe.

Ques. Did you sit down sir from the time Richard
Smith came in until the pistol was fired? Ans. No sir.

Ques. Be so good as to tell us where Mr. Abbott stood

when Smith came in? Ans. I do not recollect: he was in the

room, but I do not recollect where he was standing. I did

not look what was going on and did not see where he was or

any body else. I was not taking particular notice where this

one was, or that one was; 1 only took notice of the stranger

coming in there.

Ques. Can you tell us where Mr. Abbott stood when
the pistol was fired? Ans. No sir, I can't.

Ques. Can you tell us where Mrs. Baker stood? A?2s.

She stood pretty much, not altogether, behind capt. Carson,
nor altogether alongside of him.

Ques. On which side did she incline? Ans. To the left side,

Ques. How near to him? Ans. Close aiongbide of him,

a foot or more perhaps from him; but close alongside of him.

Ques. Do you recollect sir, whether you described

where Mr. Abbott stood in your examination before the may-
or? Ans. Probably I did; the accident was then fresh, and
more in mv recollection.
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Temperance Barkley sworn.—
Att. Genl Tell the court and jury where you lived in

January last. Ans. I lived at the corner of Dock and Second
streets.

Ques. Who did you live with? Ans. I lived with Mrs.

Carson. On the Wednesday before the accident happened,

capt. Carson came there in the morning and asked where my
mistress was. I told him she was not up yet—he went out

again—he returned again, Mrs. Carson was not up still. Mr.
Smith was up in the parlor. I told him I would go up stairs

and call Mrs. Carson and tell her he was down there. Mrs.

Carson then got up and dressed herself and came down stairs

and found capt. Carson there. Mr. Smith when he found capt.

Carson was there, went out. He returned again and found

capt. Carson was still there; he went out again; he came back

again: it was near 11 o'clock; he then eat his breakfast in the

parlor bv himself. Captain Carson and Mrs. Carson were in

the kitchen. Mrs. Carson eat her breakfast about 12 o'clock

in the kitchen; captain Carson was there with her. Mr. Smith

came in about two o'clock, and found that captain Carson was

still there; he went out again; he came in again, it was near 3

o'clock: captain Carson was there still; he then sat down in

the parlor talking with captain Carson; they were talking

upon very good terms, about officers on the lakes, and one

thing or another. Dinner went in at near 3 o'clock: captain

Carson, Mr. Smith, and Mrs Carson sat down at the table.

Mr. Smith at the head of the table, captain Carson at the foot

of the table, and Mrs Carson at the side. Captain Carson

was sittina: there with his little girl on his lap. 1 went down
stairs in tiie store. I had not been there but a very little while

before 1 heard a great noise up in the parlor. I then ran to

the front door to call for as:sistanee and then, I stopt. I heard

a great noise—it appeared as if some person was on the floor.

Ques. The parlor is right over the shop, is it not? Ans.

Yes sir, I heard the little girl hallo very much up in the

parlor. I tlien ran up stairs to get the child out of the parlor,

I met captain Smith coming out. I then ran to see what had*

become of Mrs. Carson, 1 did not hear her. Capt. Smith ran

down stairs. I ran to the parlor door: 1 passed it and Mrs.

Carson had hold of captain Carson by the coat to prevent him
from running after capt. Smitii. As soon as I got the door

open capt. Car:ion broke his hold from Mrs. Carson and ran

down stairs.
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Ques. Had he knives in liis bands? Jns. He had them
one in each hand; but he placed the two in (jne hand and ran

down stairs. Mrs. Carson hallooed; Richard^ Richard fly.
Sarah made answer; Hichard's gone. While captain Carson
was down stairs, I went into the parlor. I cannot say what
he said down stairs; I went into the parlor, took Richard

Smith's hat oif the sofa and went back into the kitchen. Cap-
tain Carson and Mrs. Carson went into the parlour. Mrs.

Carson put her hand on her breast and told him if he wanted
to murder, to murder her; he hallooed murder—yes. I went
down stairs and asked the little boy who w^as sutin,a^ at the

door where the person went; he said across Dock street. I

then knew where he was; I went over to Jonathan Smith's

and took his hat to him.

Ques. Do you know any thing of Richard Sm.ith carrying

arms? Ans. Yes sir, I do. Mr. Smith came into the house
that night with a pair of pistols.

Ques. What night? Ans. On Wednesday night; on
the same day ca]»tain Carson attacked him with the knives:

He had them in the kitchen; Mrs. Carson had gone out; Mr.
Smith had the pistol by his side; he took the ramrod out of

the pistol, threw it into the muzzle, and said it was four fin-

gers; he said there was a bullet in it. He then said, if ever

capt. Carson entered the door to lay hands on him, he would
certainly shoot him.

Ques. Who did he say it to? Ans. He said it in the

kitchen; there was nobody else in the kitchen: he knew 1 was
there.

Qiies. Did he say it to you? Ans. I can't tell; there

was no one there but some little children: he did not say it to

them. On Saturday morning captain Carson wrote the note.

Ques. What happened on Thursday? Ans. On Thurs-
day I believe captain Smith bound captain Carson over.

Qiies. Were they both there that day? Ans. No sir:

captain Smith was there; he was very sick, he could not go
to judge Badger's office until the afternoon,—he was sick '

several days before captain Carson made the attack upon him;
Mrs. Carson had been giving him physic. On Saturday fol-

lowing captain Carson wrote up a note by his own son Wil-
liam to Mrs. Carson, wishing to see her at her house corner

of Dock and Second streets. She then sent him word she

would be at leisure between eight and nine o'clock, she wiote
a note by her son William. Captain Carson instead of com-
ing between eight and nine, came between seven and eight



28

in the evening; Mr. Smitli was then in the parlor with Mrs.
Carson. A young' girl, Sarah White, was down in the shop
and came up and told Mrs. Carson captain Carson was down
in the shop and wished to see her. Mrs. Carson went down
to captain Carson and brought him up. Mr. Smith went into

the kitclien. I\Irs. Carson after she came up into the parlor

with captain Carson, came into the kitchen and asked Mr.
Smith if he would not take tea; he said no, he would go and
stay at Jonathan Smith's, till captain Carson went away. Mrs.
Carson came out after a while and took tea herself, captain

Carson with her; when she sat down she asked captain Car-

son if he would take tea? he said he had already taken tea at

his mother's. After Mrs. Carson was done tea, she returned

to the parlour again, ciiptain Carson with her. I went in af-

ter a while, captain Carson was walking up and down the par-

lor floor. After a while—a good bit, Mrs. Carson came and
called me to get her clothes: I got her coat and hat; she came
out into the icitchen—she has a little red box which she keeps
her money in, she opened it, took some money out and put it

in her ridicule. I then sir, followed her down to the shop; she

told me if she would not be at home that night, I must not be
alarmed at her staying out. I then asked her why? she told

me, captain Carson was come to take possession of the house,

she was going out to find Mr. Smith; she said she would not

wish captain Carson and captain Smith to meet again on ac-

count of what had happened before. She then went out and
staid a good while, and then came back again to persuade cap-

tain Carson to go home. He would not— I forgot something
before—captain Carson sent his son down for Thomas Baker,
before she came in the last time. Mrs. Baker and captain

Baker came up to the corner of Dock and Second streets,

captain Carson was then walking the store. I cannot say

what Mrs. Baker said to captain Carson in the store. I went
up stairs; Mrs. Baker, Capt. Baker, and captain Carson, went
up into the parlor. Mrs. Baker was sitting near the front

window near the fire-place, Captain Carson sat in the mid-
dle near the fire. Mrs. Carson came in the last time, ran up
stairs and came into the parlor. 1 was sitting in the kitchen,

when Mrs. Carson came up, I went into the parlor to see what
was the matter. Mrs. Carson was there trying to persuade cap-

tain Carson to go home; he would not go home. After iMrs.

Carson was in there a good bit, 1 came out to get some wood
to put on the fire, I went into the parlor again: captain Carson
had his little girl on his knee: I then took U e little girl ofli'his
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knee to put her to bed; Mrs. Carson was then trying to per-

suade captain Carson to leave the room. I staid there for a

good bit; after a while Mr. Abbott came in; I waited with the

child in my arms. Mr. Abbott went into the parlor and stood

with his back towards the dining-tiibie. He had not been in

there more than a minute, or a minute and an half, before Mr.
Smith came in; Mrs. Baker was thtn talking with Mrs. Car-

son, asking her if she could live in a state of adultery with

that wretch. In the mean time, while she was saying the wretch,

Mr. Smith entered the door. Mrs. Carson answered; it was
no fit time of the night to talk about that. When Mrs.

Baker said "the wretch'' I happened to look up in captain

Smith's face, and saw that his countenance was very much
altered. When 1 saw Mr, Smith's countenance was changed

I took the child and ran down stairs to the street door.

Echvard Ingersoll. Before you go further, describe the

change in his countenance? Ajis. I can't well say sir; I saw
his countenance was changed: I can't exactly tell how he look-

ed, he seemed very much agitated.

Edward Ingersoll. Can you tell us how agitated, ins.

I can't well tell sir, he seemed to be angry.

Q^Lies. Did you say, this change was the reason of your
running down stairs? Ans. Yes sir, his son John Carson was
standing at the door; I told him I was afraid something would
happen from the change in his countenance. {This reflection

objected by the court.) I ran back to the door and found some
person in the shop: 1 could not tell who it was until he got to

the front door.

%ies Did you hear any noise? Ans. I heard a scramb-
ling in rhe shop.

Qiies. Did you hear any thing up sX^n^'^Ans. O yes sir,

I heard the pistol go off: Mr. Smith got out by the lamp-post,

there was a crowd around him. He v,?ent away: I did not see

any thing more of him.

Ques. How far was he from the door when his counte-

nance changed? Ans. About two yards from the door.

Cross-examined.

Browne.—You said that on the previous Wednesday
Mrs. Carson called down to Mr. Smith, " Richard, fly!''

that Sarah White was in the store, and answered, " Richard's
gone?" Ans^ Yes sir.

Q_ues. You have also stated that when Mrs. Carson said

to captain Carson, that if he wanted to murder to murder her,

he said—murder—yes! What were his gestures at that time?
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his eyes were ahuost starting out of his head; he was ahnost

double with anger.

Ques. Did his voice indicate anger? Jns. Yes, sir, very

much.
Ques. I think I understood you to say, that captain Car-

son and Mr. Smith dined together that day. Did they drink

together that day? Ans. Yes, sir, several times; I took the

water into the parlour.

Ques. You say Mr. Smith came out of the door, and

went down stairs. Did he go quickly? Ans. Yes, sir, pretty

fast.

Ques. Did you look at his countenance? Ans. No, sir.

Ques. Did you observe whether he looked alarmed or

not? Ans. No, sir; 1 was afraid myself.

Ques. State whether you ever saw captain Carson walk

round the door? Ans. Yes, sir, I did. On the Saturday

night before this happened 1 was shutting up the shop; 1 saw

captain Carson go past the door pretty fast; 1 then said to Mr.

Carson's son John, There goes your father. I wondered what

he was doing out so late at night:—it was half past ten

o'clock.— I went to the corner; 1 saw captain Carson on the

opposite side of the way, behind a poplar tree; I saw his coat.

Ques. What was he doing there? Ans, I can't tell, sir.

He was looking up at our window.

Ques. Did you ever hear him make any declarations that

he would do Smith violence. Afis. No, sir, I never heard him

make any. After I went to the corner he went up Dock St.

I then went up stairs, and told Mrs. Carson I saw captain Car-

son standing on the opposite side of the way, and look up at

our window. She was a good deal alarmed.

Ques. Recollect yourself if you did not hear some expres-

sions against Smith? Afis. No, sir;. 1 was scarcely ever in the

room when he was there.

Ques. Was there ever a pair of pistols in the house before

captain Smith brought those you mentioned home? Ans. No,

sir.

Ques. Was there any other weapon? Ans. No, sir.

Ques. When he brought the pistols there, where did he

keep them? Ans. I believe up stairs in the closet. He never

carried them after he bound cap>ain Carson over.

Ques. You have mentioned that Mr. Smith several times

came home and went out again. Did he take any pistols with

him? Ans. 1 did not see him.
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Ques. What time did you say Mr. Smith went out on

the 20th'? Arts. He went out immediately after captain Carson

came in.

Ques. Did he take any arms with him then? Ajis. I did

not ste him take any.

Qices. Were you not sent to warn Mr. Smith of his dan-

ger fiom capf^in Carson? ^ns. 1 do not recollect whether I

was or not

Dr. Dorsey, sworn.

Dep. Att. Genl. Will you please to describe to the

court and jury the wound captain Carson received.

Dorsey. 1 must necessarily give you a short account of

capiaiii Carson's cast' ii I am not suffered to refer to a memo-
randum I took at the time, and which is very full. On the

21st January I was requested to visit captain Carson in con-

sultation with Dr. Hush. I saw captain Carson for the first

time on Sunday, which, I believe was the 21st of January.

The information received, was, that the night previous he was
shot with a pistol. Upon examining the situation, 1 found his

face burnt, his eyebrows, and eyelashes singed, particles of

charcoal from the explosion of gun-powder, driven into the

face; circumstances which proved the firing of the pistol very

near his face. Captain Carson at this time was in perfect

possession of his intellectual powers, and appeared to have
suffered very little from the accident. He continued in a con-

dition not apparently alarming, for several days. On the

Thursday, Friday, and Saturday succeeding the accident, in

the evening he was attacked with delirium occasionally. He
continued thus until after Saturday night; he appeared mani-
festly worse during the next week, and on the fourteenth or

fifteenth day of the wound he expired.—if I am not mistaken,
it was on the fourth or fifth of February. The next morning
at nine o'clock at the request of the coroner, I dissected the

body in the presence of Dr. Rush, Dr. Physic, and Dr. r-iel,

and also in the preseace of the coroner and his inquest. The
brain exhibited evident symptoms of inflammation. From his

mouth the bcill appeared to have passed in a direction back-
wards, carrying away the two upper teeth, and was found
lodged in the upper bone of the spine, for which there is no
English namt but which we call the atlas vertebra. The bone
was consider-.l)iy flattened and shattered. The ball was found
surrounded by matter and fragments of the bone.
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Ques. Is that the ball? {showing one.) Atis. Yes sir, I

believe I can recollect it with perfect accuracy. This is the

one or one very like it

Q^ues. \Vhatisthat sir'? {shoiving apiece of bone.) Ans.

It is a part of the bone.—The ball entered at the mouth, there

Avas rio external wound; it is the only instance in which I have

found no external wound; for the burning aifd singeing of

the brows I spoke of, were the only evidence of external

injury: there was no injury on the body of captain Carson.

This is the only instance known in which the three spinal bones

were injured, that there was not immediate death; nor have I,

nor any of my medical friends read of a similar instance. If

we had known the extent of the wound we never would have

entertained hopes; but we had expectation of his recovery,

and captain Carson was encouraged by us to think he would
get well; and I can assure the court that on the fourth or fifth

day of the wound, captain Carson's mind was Iree from the

apprehension of death. {The doctor was shown a paper.) The
fifth February we made the dissection: of course he died on

the fourth February.

Ques. Do you think this wound was the cause of his

death? Ans. I think so beyond doubt.

Ques. How often did you see him? Ans. Three or four

times a day.

Ques. Did you approve what was done before you saw
him? Ans. Clearly and decidedly. I saw him on the first

Sunday and Dr. Physic saw him the second Sunday after the

wound; we were of opinion that every thing had been done

that was proper in his case.

Captain Baker again called.

Ques. Do you know if that is the pistol? {showing it.)

Ajis. It appears to be one very similar to it. I never had it in

my hand before. It is one about the same size.

Ques. Is this the one that was in the house? Ans. I can

not tell sir; there are hundreds I expect of them in the city;

it appears to be one very much like it.

Dr. Rush sworn.

On the 20di January in this present year, between ten and
eleven o'clock at night, I was requested to visit captain Car-

son. I immediately followed the messenger to the corner

of Dock and Second streets, where I found captain Carson

lying on the floor of his parlor, with the marks of a gun-shot

wound on his lips. The dangerous bleeding had ceased, and

I gave the necessary directions for his treatment. I continu-
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cd to attend him, in consultation with Dr. Dorsty and Dr.Phy-
sic until the day of his death, which occurred on the fourth of

the succeeding February, The body of captain Carson was
examined the next day after his death, and dissected by Dr.
Dorsey, in the presence of Dr. Physic, Dr. Niel, the Coro-
ner's Jury, and myself. From that examination and dissec-

tion, I plainly saw the leaden ball, lodged in the neck. It was
a ball of moderate size.

Quest, [shewing it) Is that it, doctor?

Ans. It was about that size, and flattened as that is, exhibit-

ing the appenrance of having passed through a bone or solid

substance.

Quest. {Handing him a piece of bone.) Do you know what
that is, doctor?

Ans. It looks like a piece of bone. The ball appearing by
these marks, to have entered the mouth, leaving on the lips a

slight impression, tearing away the two fore teeth, shattering

the tongue, and finally resting on the bone of the neck, techni-

cally and specifically called atlas vertebra. It had not reached

the spine which is in the middle of the neck; it had only reach-

ed the spinal marrow; it was, therefore, in the front part of the

neck; the ball rested upon this place, surrounded by fragments

of bone, occasioning an injury in a highly vital part; an injury

sufficient to cause the death of the patient.

Quest. Was it on the bone of the neck.

Ans. The bone appeared to have been broken into many-
pieces; I do not know how many, but amidst these fragments
it was lying.

Quest, Do you consider the spine as lying in the back
part of the neck?

Ans. When I spoke of the front part, I spoke of the solid

structure of the neck; it was near the fleshy part of the neck.
Judge Rush. Do you suppose he died of this wound?
Ans. I believe he did. During the first days of his illness

there were expectations of his recovery, arising however,
from our ignorance of the passage of the ball, if we could
have known by capt. Carson's being able to open his mouth,
we would not have hoped for his recovery.

Quest. Is not a man of intemperate habits exposed to
greater dangens than a temperate person/*

Ans. All cases of disease are more dangerous with an in-

temperate man; but, in this case, there were sufTicienc effects

of disease to produce the death of the most temperate man
on earth,

E
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Quest. Is a man of intemperate habits more liable to deli-

rium than another person? Ans. Yes, sir.

^itt Gen. Is not a weak man, doctor, more liable to deli-

rium than a strong one.

Ans. I do not know, sir; strong persons are as liable to de-

lirium as weak ones; there is no rule that 1 know.

Quest. Did you know captain Carson in his life time?

Ans. No, sir.

Quest. V\ as he a large muscular man?
Ans. I believe he was, sir. He was large in stature, and

fleshy; but whether muscular or not, I do not know.
Quest. \\ ere there any indications of intemperance from

the time you first saw him? Ans. No, sir.

Samuel Eruitig. E.iq^ sworn—
Qucbt. Had y u any conversation with the prisoner, short-

ly belbre the 20th January?

A. 1 had a conversation with captain Smith on the morning
of the day he went to judge Badger's office. I do not exactly

recollect the day; it was on the Thursday or Friday before

captain Carson's death. The conversation which I had, pass-

ed in the office of judge Badger; I attended there as the at-

torney of captain Carson, at his request. I will not pretend

to state the words that passed, but the substance I can repeat.

Captain Car5»on was brought, and I attended at judge Badger^s

that morning, in consequence of a complaint that had been

made against him, by the prisoner at the bar, who wished

captain Carson bound over to keep the peace, and I went vvith

captain Carson, as his attorney, to defend him. If I recollect

right, captain Smith made the oath, usual on these occasions,

that he was in danger of his life, and mentioned the reason; a

circumstance that had occurred a day or two previous, at the

house of Mrs. Carson; an attack made upon him by captain

Carson, with a knife at the dinner table. I think captain Car-

son asked, and was allowed by the Alderman, opportunity to

explain the circumstances. Captain Carson mentioned, it was
not his intention to hurt, or strike captain Smith, but merely

to frighten him out of the house; captain Carson mentioned,

that his feelings were very much irritated at seeing the pri-

soner, captain Smith, in the house, which captain Carson con-

sidered his own, assuming the command over the servants

and children at the dinner table; and that in consequence of

these feelings being excited, he suddenly seized the knife that

was lying before him on the tiible; used some strong expres-

sion towards the prisoner, I forgot the expression, he said,
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and made an apparent attempt, as he eaid, to strike captain

Smith, with the knife, but without any intention of doing it,

but merely to frighten him. Captain Smith, as Carson said,

jan behind Mrs. Carson, and captain Carson sat down a-

gain. It was upon that statement- and upon the impression I

had, that capt Carson had a right,—(stopped by the Couni;el

for the prisoner.) I then took occasion to remonstrate with the

prisoner at the bar, against his being in that house; I told him
that he was not the husband of Mrs. Carson, and had no right

to live with her; that her husband was liviug; that his mar-
riage with Mrs. Carson was void; and referred him to the act

of Assembly. If 1 recollect right, the gendeman who attend-

ed as captain Smith's counsel upon that occasion, Mr. Jona-

than B. Smith, said the marriage was legal; captain Smith
himself in consequence, I suppose of that, said also the mar-
riage was legal I asked captain Smith, the prisoner at the bar,

whether he did or did not know, that her husband A^as living;

his answer was, that he did not know any thing about it him-
self, but heard that she was a fine widow, with three or four

children. I asked him, whether at the time he married her, he
did not marry her by the name of Carson, and whether, see-

ing the children there, did not remind him, that she was a
married woman; and whether these circumstances did not
lead him to enquire, whether she was married. Captain Smith
rather objected to answering; he said some of my questions

were illegal; he referred to his counsel; his counsel told him,
not to answer such questions, and he rather declined answer-
ing ihem. I asked, whether he knew or had known Mrs,
Carson, twenty-four hours before he married her; his an-

swer was, he was introduced to her on Saturday, and mar-
ried her on Sunday; there was some more conversation be-

fore captain Carson was bound over, I believe in a recogni-

zance of 500 dollars; I will not be certain as to the amount;
but captain Smith, seemed towards the conclusion of the con-

versation, to have doubts of the legality of the marriage.

—

(Stopped by the prisoner's counsel and desired to tell the words
that passed.) I am now at that part of the conversation when
the prisoner was in the entry alone.

il/r. BrownCy (Objected to the relation of what passed io

the entry, when Mr. Smith was alone.) Mr. Ewing has stated

he was the counsel of captain Carson; 1 would ask him, whe-
ther he did invite Mr. Smith out in the entry, and whether
Mr. Smith went with him as counsel; if he answers in the af-

firmative, I object to his now disclosing any tiling there con^

Sded to him.
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Quest. Did you not invite captain Carson out into the entry
to give iiim advice?

Ans. Yes, I touched him in the room, and invited him into
the entry.

Quest. Was it not to give him legal advice?

Ans. I considered it more friendly than legal.

Ques. Was it not upon legal principles? Ans. Yes.
Browne. Then certainly, your honor, what was declared by

Smith in the entry, was in confidence; and Ewing was there

as counsel.

Att. Gen. I cannot distinguish the difference between the

public and private conversation. But we do not wish Mr,
JEwing to disclose any thing confided to him, as counsel. Did
not Mr. Smith know you were the counsel employed against

him? Ans. He certainly knew I was employed against him?
Browne. Mr. Ewing invited Mr. Smith from his counsel,

into the entry, and any thing he said there, was as much in

confidence as if it had been said to a hired counsel. A hired
counsel is sworn to do his duty, but here where there was an
invitation, an offer of legal advice; captain Smith reposed as

much confidence as if Mr. Ewing had been hired counsel.

The court were of opinion, that the evidence must be
heard. The witness proceeded.

I took captain Smith into the entry with a view and hope
to persuade him to leave the house.

Browne. Mr. Ewing, you must not state your views and
hopes—you know you ought not.

E. I do not, sir; begging your pardon.

C You ought to know it, sir. E. I think not, sir.

It was intimated by the counsel, that my taking captain

Smith into the entry, was with a view ofgiving legal advice. I

told captain Smith he must now be satisfied, he had no right

to live with that woman; that he now knew she was a married
woman, her husband was living, and had returned; that cap-

tain Carson could not bear to see him in the house, which cap-

tain Carson thought his own, with his wife and his children;

and that to avoid all disputes between himself and captain

Carson, he had better leave the house. Captain Smith said, he
liad a right to be there, and would not go away. I again re-

peated lo captain Smith what I have mentioned; expostulated

with captain Smith about the propriety of his being in the

house, and advised him to leave it; and he finally told me that

he would go away to Kentucky, 1 think he said, on the follow-

ing Monday or Tuesday; I think this conversation happened
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on Thursday or Friday. I told captain Smith, he had better

go away at once, and then left him.

Browne. You have very fully stated to the court and jury,

the charge against captain Carson, by captam Smith, but not

his defence. I would thank you, sir, to rectify that parti-

cular. E. The charge made by captain Smith against cap-

tain Carson was, that he made an attack against him, captain

Smith, with a knife, with die intention of taking his life as he
believed.

Quest. Did he or did he not shew the place where the knife

had entered his coat? Ans. I believe not.

Quest. Did he state it was with n knife, or with two knives?

(The witness hesitated). Ans. The reason I hesitate at that,

is, that I have had so many conversations with him. I think

captain Smith did state, that captain Carson was sitting

at the table, with a knife in each hand. I recollect hearing

that somewhere, but I will not undertake to say it was he
who said it.

Quest Did he or did he not say he had to fly out of the

house to save his life? Ans. I do not recollect that he did, sir.

Quest. When Mr. Carson spoke of his going behind
Mrs. Carson as he called her, did he add any epithet? Did he
say as a coward?
Ans. My impression was, that when captain Carson made

the attempt, that Smith sprung behind Mrs. Carson.

Quest. Did Carson say that Smith went behind her as a
coward?

Ans. I have some recollection, that something of the kind
passed, but I do not recollect the words.

Quest. Do you recollect any contemptuous language used
by Carson?

Ans. Yes, sir, I recollect clearly and distinctly, that when
the attempt was made, Carson said "you damn'd scoundrel,

or you damn'd rascal," or something of tliat kind.

Quest. Did not Smith say, Carson said, he went behind
Mrs. Carson as a coward?

Ans. I have some recollection that something of the kind
did happen.

Quest. Were you the only counsel of captain Carson.?

Ans. There was no other that I knew of; I believe I was
the only one.

Quest. Did you advise him to take possession of that
house on the 20th?

Ans. No, sir, I never advised him to take forcible posses-
sion of ihat house.
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Att. Gen. That was not the question.

E. My advice to him was to keep away from the house.
To act peaceably and quietly, until he got the title papers
from his wife. This was the advice 1 gave him for nearly two
weeks.

Mrs. Mafia De Gorgue sworn—
Dept. Att. Gen. Relate Madam, any conversation that

passed in your presence between Mr. and Mrs. Carson.

Witness. I know nothing of Mr. Smith more than the great-

est stranger on earth. My husband has been acquainted a long

time with captain Carson and his family.

Quest. Have you ever seen Mr. Smith?

Ans. I saw him at my house, I think on Friday before

the circumstance occured; I believe he got some medicine
from my husband. Nothing took place except that he got the

medicine. I never heard him say any thing respecting the

business except when he last called: then he spoke of having

some dispute with Mr Carson.
' *

Quest. Do you know any thing of a letter written by him?
Ans. 1 saw a paper given by Mr. Smith to Mrs. Carson.

Att. Gen. fshelving a paperJ Is that the paper madam?
Ans. I think it is, sir.

Quest. Did he give it to her?

Ans. I was in the store at the time Mr. Smith came down
stairs and had a paper folded in his liand; he merely handed

the paper to Mrs. Carson and said, readthat when you are

alone.

Quest. What time did this happen?

Ans. I think it was on Thursday.

Q. Do you know what were the contents of the note.?

Ans. I am certain, sir, I read the paper; I was requested

to read it by Mrs. Carson; I did so: it was a request to make
up certain sums of iT>oney, and there was a note on the table.

—(The Dept. Att. Gen. read the letter which was as

follows:)

Account of monies which I have received from my dear Jinn, since I
J^ the pleasure ofknoiving her:

30
5

10
5
5

55 dollars since our connexion—too proud to ask

anyfavorsfrom my relations, and it being inj determination never to up-

pgseyonr wishes, whose happiness is dcai jr to me than life, I contemplatt
^
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ike moment, thefatal separation takes place, to leave toivn; it way give
peace to my Jinn, the only woman I ever loved and the last.

—

My desti-

nation will be Lexington, Kentucky—/ have had several invitations to

join my ousin—to remain here and be the scoff of my own connexions, I
'never will—my heart is too big, to say more.—Fou know me and that is

saying volumes,—But to accomplish my wishes, my dear Ann, it is requi-

site I should ask of you to make my pecuniary debts, amount to S200,
promising to discharge soon after my arrival in Lexington: thi sooner

you can let me have it the better.—Good God/ that I shoidd heichat I am.
I cannot eat with you—my soul is nothing—/ ivill see you before three

o'clock. Your ever affectionate and loving husband,
RICH'D. SMITH,

There is no date to the letter.

Philadelphia, Jan. 18, 1816.
60 days after date, Ipromise to pay, either in Lexington, Kentucky, or

.in the city of Philadelphia, to or order, two hundred
dollars, value received. RICITD SMITH,

Temperance Barclay again called

Quest, Did you hear any conversation between Mrs. Car-
son and captain Smith on Saturday morning.

Ans. Yes, I did; Mrs. Carson wished captain Smith to go
and board out. Captain Snith told her h had no money at

present, he could not think of living en her money. She
wished to pay his board. I can not exactly tell you the words;
I just heard it as 1 opened the door.

William Tyson, black man, sworn,

Att. Gen. Tell the court and jury whether captain Smith
said any thing to you immediately before the death of captain

Carson.^

Ans. Mr. Richard Smith sent me for two balls—pistol balls.

Quest. When was this.^ Ans. At night, sir.

Quest. How long before.**

Ans. I can't exactly tell. I believe some days before, at

night.

Att, Gen. We shall rest the prosecution here unless it i^

necessary to adduce further testimony to rebut.

Browne, I wish to ask Mrs. Baker a further question, which
I will now take the opportunity of doing.

Mrs, Baki^r^ called again

Browne. Have the goodness to tell the court and jury; if

ever you heard captain Carson declare any intention to injure

cSptain Smith.

Ans. I have heard captain Carson say, he would take cap-
tain Smith and serve him as they served them in Scotland; h?
would take a big stick and beat him.

Quttt. What time was this.^

Ans. Some time after captain Carson came to my house;
1 do not know exactly the day.
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Quest. Do vou not know of captain Carson's way-laying

Mr. Smith?

Ans. Tlie Saturday night before the accident happened,

captain Carson heard that Mr. Smith was at Mr. Ser-

geant's tavern; he put on his hat and went out. When he
returned he told me, he went to Mr. Sergeant's tavern to

hunt captain Smith, but when he went he was gone.

Quest. Did he say any thing about knocking his blue eyes

into black ones?

Ans. I am not certain, but I think he used some expres-

sion of the kind.

The court adjourned

FRIDAY AFTERNOON, 3 O'CLOCK, P. M.
j4tt. Gen. I beg to mention to the court, that I wish to put

one question to Mrs. De Gorgue 1 omitted in the morning. I

have sent tor her. A number of questions were proposed

by the counsel last night without explaining how the testi-

mony was to be used,—I am left to conjecture. If it is to

shew that the prisoner had a right to remain in that

house, in consequence of his marriage with Mrs. Carson, then

it would be proper to know how capt. Carson acted. I propose

this question for Mrs. De Gorgue. Whether she was present

at an agreement entered into by captain Carson and Ann Car-

son to live together; when it was, and what it was.

Mr. Rawle wished to know what time this supposed agree-

ment was made.

Att. Gen. Within two or three days preceeding his wound;

probably about the 18th; The letter which I suppose was a

consequence is dated the 18th; I therefore suppose this agree-

ment to have taken place about the 17th or 18th.

Rawle. We consider it better to postpone this evidence,

as the lady is not present, until we have gone through our

case. We will not object to the time.

Attt Gen. I have no objection; provided the time is not ob-

jected to.

Mr. Browne then opened the defence.

If your Honors please, Gentlemen of the Jury. So uncom-
mon an occurrence is it, to be concerned in the trial of an

issue, where the life of a valuable fellow-citizen is at stake,

that I may promise myself your most serious attention; and

if we have shewn an anxious desire to arrest the time in this

all-important case, and zeal to lay the whole evidence before

you, to establish our defence; we hope this you will receive

as a full and ample apology. We labor, gentlemen, on the
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present occasion under very considerable difficulties, which

are not felt on the side of the prosecution. On their side,

they have had opportunity to examine the circumstances, to

see and examine witnesses and know what evidence was to

be brought before yod; and on our side,we have had none of these

advantages; we come in a manner unprepared;we were ignorant

of what evidence would be adduced against us, we were even

unacquainted with the nature of the charge,and did not see the

indictment until it came before the court. I trust we will find in

the jury a proper consideration on this subject, although these

are not the only difficulties under which we labor. It has been

very properly hinted at,by the AttorneyGeneral in his opening,

that this case had excited not only curiosity, but indignation;

this, it is impossible can operate with you, against the pri-

soner. No, gentlemen, I flatter myself, that whatever you
have heard as citizens, when you have once taken pos-

session of that box, you will abandon every idle story you
have heard out of doois; that you will decide merely upon the

evidence adduced at this bar; that you will not consign a va-

luable fellow-citizen to disgrace and an ignominious death,

without fuily weighing every circumstance alledged both for

and against him; and that you will well examine also, the

answer, perhaps fatal answer,(if you do not properly and with

care consider the case,) the which may bereave your fellow

creature of life.

Richard Smith, was born in Ireland. His father, Samuel
Smith, was a respectable inhabitant of the town of Siigo.

Young Smith had the misfortune to lose him while in his in-

fancy, and his mother contracting a second marriage, he, at an
early age, emigrated to this country. He arrived at Philadel-

phia in the summer of 1803, and thus, in a strange land, was
*' launched into life without an oar."

" No mother's care shielded his infant innocence with prayer,
" No father's guardian hand his youth maintained,
" Called forth his virtues and from vice restrained."

He was put to school and remained in or near Philadelphia

until 1807, when he was sent out to New-Orleans, and placed
under the protection of his maternal uncle, Daniel Clark, for-

merly a member of congress from the Tenitory of Louisiana,

but better known to the citizens of Philadelphia, for his unex-
ampled humanity in cruising, in a leaky vessel, for the crew of

the ship Argo, which was wrecked on the Bahama Banks^

F
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and at the peril of his life, and risk of losing a valuable vessel

and cargo, (the insurers of which were discharged by the de-

viation,) snatching from the jaws of death a number of our va-

luable fellow citizens.

Oh ! how unlike that generous, humane and disinterested

uncle, is the hideous picture now drawn of the nephew !

How unlike the public festival with which Mr. Clark was

justly honoured by your city, is the degradation of his me-
mory in the public trial of his only male representative on this

side the grave !

But, to return from this digression. Being adopted by his un-

cle, who to immense wealth added great political consequence,

young Smith was regarded as his heir apparent. With these

flattering prospects he commenced his acquaintance with the

world. Thoughtless and unreflecting ; flattered and carressed

by the friends and depeixlents of the then powerful Daniel

Clark, he imbibed ideas illy calculated to support him through

the scenes of sorrow and adversity that have succeeded.

Sce?7es that have chilled the hearts of some of the warmest of

those friends.

Nor was this the only disadvantage under which young
Smith at that time laboured. Mr. Clark, with one of the

warmest hearts that ever animated the breast of a true born

son of Erin, had a head least calculated to enhanse the value

of the flivours he dispensed to all around him. He gave with

a liberal hand, but his favours seldom secured him lasting at-

tachments. He expected too greats and received too little re-

turn from those who rose to eminence upon his patronage.

With regard to Smith he was still more unfortunate, attach-

ed to him by all the ties of blood and friendship, he expected

from him a steadiness and gravity of conduct totally inconsis-

tent with his years and education, and Mr. Clark's disappoint-

ment, on the one hand, and the independent spirit of young
Smith on the other, were the only things which in a small de-

gree interrupted the harmony that should have existed be-

tween them.

Thus circumstanced, young Smith sighed to be released

from the golden cage in which he was confined ; but grati-

tude to his bencfaator, for the time restrained his inclination.

We have now traced him to that period when our country,

wearied with the injuries that had been heaped upon her by
the transatlantic rulers, resolved to appeal to the last resort of

nations^ and to emancipate her sons by the power of her own
arms.
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You will all remember the fire that at that interesting period,

burned in every young American bosom ; how the native and

the adopted citizen emulated each other in their ardour, to be

foremast in the ranks. Young Smith's heart caught the sacred

flame, and with such vigour did it blaze, that he instantly

burst asunder all the chains that bound him to the mansions of

his adopted parent.

Then only 18, he repaired immediately to the city of Wash-
ington, and having been introduced to the secretary of war by
James Brown, the senator from Louisiana. On the 3d of May
he received an appointment of lieutenant in the 23d regiment,

and went immediately to the seat of war. His regiment was
then under the command of col. Brown, but that gentleman

soon after retiring from the service, the regiment for the re-

mainder of the campaign was consolidated with the 6th under

the command of brevet col., tK)W brevet brig. genl. Miller.

Although nothing brilliant was achieved during this cam-
paign, still it was an active one; the Americans were obliged

to be continually on the alert, as the main body of the British

army under the orders of major general De Rottenburg were

entrenched within three miles of their camp, and there was con-

tinued, during the whole time, a petite guerre of out posts, fre-

quently surprising and cutting off pickets ; and, so far, as ap-

portunity offered, lieutenant Smith shewed himself worthy of

the commission with which he had been honoured. It did not

fall to his lot to share the laurels, but by his general good con-

duct and co-operation with his gallant companions in arms, he

assisted in redeeming from obloquy the American name.

In the fall of 1813 general Wilkinson took command of

the army. Smith obtained a furlough for two months, and on
its expiration he w^as ordered on the recruiting service.

During the winter he was appointed adjutant of the recruit-

ing district.

In the spring of 1814, news arrived atUtica (N. Y.) where

lieutenant Smith then was, that Sacket's Harbour was attack-

ed. Smith left Utica with 120 recruits, 60 rounds of ammuni-
tion and 3 days provisions and in 40 hours they were at Sack-

et's Harbour, a distance of 80 miles. For his promptness and
good conduct on this occasion he received the thanks of gene-

ral Gaines, who, afterwards, in a letter to his colonel which
was published in the Aurora, spoke of him in handsome terms.

Sometime afterwards an order was issued for the consolida-

tion of the battalions to which he belonged with some others,

the whole to be under the command of major Lyman the senior
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field officer present, ancl by the recommendation of general

Gaines, iitutenant Smitli was appointed adjutant, and from

that time, (except when prevented by sickness) he continued

to perform that duty; until (wishing for more active employ-

ment) he applied for and obtained an order to join the army

under gen. Brown, then besieged by a vastly superior force

under gen. Drummond.
With this division he remained until the army went into wm-

ter quarters.
, .

In the winter he was employed on a special mission and

performed it to the satisfaction of his superior officers.

I have been thus particular in tracing Mr. Smith, because,

among other falsehoods industriously circulated with a view

to prejudice his trial, it has been reported that he v/as disgrac-

ed in the armv.

We challenge the enquiry, and will adduce such honoura-

ble testimonials of his bravery and good conduct during the

whole time he was in the service as will admit of no contradic-

tion or doubt, upon this subject.

The return of peace, though pleasing to Mr. Smith in com-

mon with the rest of his fellow citizens, did not better his situ-

ation. While he was in the army he had met with, in the death

of Mr. Daniel Clark, one of the heaviest misfortunes that could

have befallen him. It was not until the derangement of the

army, and Smith's return to civil life, that he felt the full

weight of the loss he had sustained. Educated to no profes-

sion, with no relations, few friends, and slender means of gain,

ing an honest and honourable livelihood, he was reduced to a

distressing situation. Let it not then be objected to him that

he married the lady upon too slight an acquaintance, that he

neglected to make' all those prudential enquiries and arrage-

mcnts which an older man and one diffi^rently circumstanced

would have done. Considering his inexperience and situa-

tion suffice it, that he was assured that she was free from any

pre -engagement.

They were married at Frankford on the 15th day ot Octo-

ber, 1 8 1 5 by the Rev. Mr. Doak.

The lady had acquired the character of a seme sole trader

by Carson's desertion. She had rented the house the corner

of Dock and Second streets in her own name, and had power

by the act of assemblv of 22d Feb. 1718, to acquire and hold-

property iixlependent'lv of her husband; she became liable to

he .sued and imprisoned for debt, and had actually been cou-

lii;(.a in the Debtor's Appartment of this city.
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The marriage of Smith with the lady having taken place,

uponJalse rumour in appearance wellfounded of the death of
Mr. Carson, he having been absent two whole years^ Avas, in

some respects lawful by the divorce law of Pennsylvania,

The lady was not liable to the pains of adultery. And Smith

acquired the possession to the house and other property, and

became liable to pay such debts as she had contracted.

Soon after the marriage Smith came there and reduced his

right to the house to possession; from that time he remained

there and was looked upon by every body, as he was in law

the master of the family.

Even Mrs. Baker, the mother of the lady recognized him
as her son-in-law. She saluted him, called him her dear son,

and wished him joy.

By her frequent visits at the house, and familiarities when
there, she, for some time, gave the strongest testimony of her

approbation of the match.

This state of quietude was not however of long duration.

Mrs. Baker and Mr. Smith had an unfortunate dispute about

pecuniary matters, and the old lady taking oifence at some
expressions of his, it implanted in her a hatred and desire of

revenge which nothing can allay.

In this unfortunate state of affairs Carson unexpectedly ar-

rived from Europe. He was ignorant of the second marriage

but had been absent so long without even writing to his fami-

ly, that he would not go to the house. He proceeded to Mr.
Baker's, and there, it is natural to suppose, he received no fa-

vourable impression of Mr. Smith.

Here let us pause for a moment and examine the course

pointed out to Carson by law. We shall find it reasonable in

its terms, and ample its provisions.

The second marriage was, as I before said, in some respects

lawful. The lady was not liable for the pains of adultery-, and
Smith acquired dominion over the property ; but it was in the

election of Carson to dissolve this connexion that existed be-

tween them, and have his wife restored, or to have his own
marriage dissolved, and the lady remain with the second hus-

band.

But this was to be done not by his own act merely, but by a

suit or action instituted for the j)urpose, within six months af-

ter his return, in which the comt might decree accordingly.

Until Carson declared his election by instituting the suit,

tile possession of the lady and the house remained in Smith.

Sueh action elaiming the restoration never wns brought; bu*



46

on tlkC contrary, Carson, on the 15th of January 1816, formal-

ly and legally renounced and abandoned all right to her and

licr possessions by petitioning for a divorce, from the bond of

matrimony.

On the 16th January, the next day after Carson had made*,

his election he came to 'the house which was thus in the legal

and peaceable possession of Smith, and committed a most un-

provoked and violent outrage upon his person, attempted to

murder him with deadly weapons, and forcibly expelled him

from his home.
At this time Smith had no arms; he had no occasion for

any; he was at peace with all mankind, and had done nothing

justly to excite the displeasure of any one.

As the circumstances attending this unwarrantable attack

and expulsion have, it is conceived a material bearing on the

decision of this cause I shall be excusable while I place them

more in detail before the court and jury.

When Carson came to the house he disavowed all hostility

and by that means put Smith off his guard; he sat down to the

table with Smith, ate with him, and drank with him, and con-

versed with mildness and pacification. Having by these means

completely lulled to sleep any latent apprehensions that might

exist in Smith's mind, Carson suddenly enquired of him whe-

ther he .was armed, and being answered in the negative, he

arose, seized a carving knife and aimed a deadly blow at the

most vital part of Smith's body. The knife entered his coat

and would have been fatal in its consequences had it not been

for the exertions of Smith to avoid the blow, and the timely in-

terference of the lady who threw herself between them. Car-

son seized another knife in the other hand, and Smith saved

his life by flying to a neighbouring house without his hat.

Carson armed with the two knives followed Smith down stairs

and loading him with imprecations, expressed his regret that

he had not effected his bloody purpose.

Smith immediately applied to Mr. Alderman Badger, and
took out a warrant, but the hearing did not take place until

the 18th of the same month.
In the interim Smith learned that Carson had made threats

of further injury, which induced him to borrow a pair of pis-

tols to defend his life.

Every man has a right to keep and use arms/or his defence^

and it will appear that this was the only object Smith had in

\ icw.

On ilic 18th January; when the hearing came on before Mr.
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Aidennan Badger, Smith stated the conduct of Carson, and

Carson did not deny the charge or circumstances. He pre-

tended that it had been the effect of sudden passion, and disa-

vowed then harboring any intention to do him an injury; but

what evinced his insincerity in this respect, was the provok-

ing and contemptuous language with which, (as we shall shev7

you,) in the face of justice, he endeavored to excite Smith to

acts illegal and bloody; but which his inexperienced and warm
mind, with false notions of honor, might deem justifiable.

Carson was recognized to keep the peace and be of good

behavior, himself in S500, and gave a surety in the like sum.

This step of ^* preventive justice" as Blackstone calls it,

being had, it was reasonable to suppose that the public peace

would thenceforth be preserved; and this reasonable ex-

pectation would have been realized, if Mr.Carson and his sure-

ty had complied with the terms of the obligations they liad en-

tered into. This was not the design or intention oi Mr. Car-

son, as will appear in the sequel. He was bound by his recog-

nizance to refrain from,not only such acts of violence as would

be offensive to Smith's person, such as assault, battery, and

imprisonment, but also from trespasses on his possessions, in

his presence all forcible entries on his real estate, and even

from provoking and offensive language to him or in his pre-

sence, as challenge a breach of the peace; not only were his

hands iitd, as he expressed himself, but so also were \\isfeet

and his tongue.

Into the house of Smith, without his previous invitation or

consent, he should not have entered on any pretence what-

ever: out of it, as soon as he found himself an unwelcome
visitor, he should instantly have gone without hesitation or

delay.

On the evening of the 20th of January, only six days after he

had attempted the life of Smith,and four days after he had been

recognized to keep the peace, to the same house of Smith,

unasked, uninvited by Smith, he repaired, with the avowed
intention of taking possession. It was about 7 o'clock in the

evening. He came as before, with words smooth as oil on

his tongue, but with falsehood and revenge in his heart.

Smith would have been perfectly justifiable in expelling

him from the house, and had he harbored any injurious in-

tentions against him, never was a more favorable opportunity

of putting them in execution; but trusting that mildness on

his part would set a good example to Carson, and hoping that

if he were permitted, for a short time, to converse in private
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with the lady, he would afterwards quietly retire, Smith went

out and left hhn there.

He took with him no weapon of offence; he meditated no

mischief; he brooded over no murder; but spent his evenmg

AV'iih a friend in a social and innocent manner.

Returning- liome about 10 o'clock, he was met by the lady

and Icarnecl from her the circumstances that had transpired

after he had left the house. That Carson, having obtain-

cd admittance to the house under the garb of the lamb, had

immed ately after his departure, thrown off the covei-ing, and

shewn himself in his real character of the woif; that he had ac-

knowledged that he came with the illegal intention of taking

possession of the house, and remaining with Mrs. Smith all

night, and after threatening and abusing her, had finally turn-

ed her out of doors to brave the pitiless storm in that mcle-

ment night. A person possessing more prudence than is al-

lotted to Smith, and one bound by weaker ties than those by

which he was allied to the lady, would have been roused to

vengeance by such a tale of woe.

It will therefore excite some surprize to find that he was

anxious to avoid an encounter with Carson. He persuaded

the lady to go with him to lodging, but this she declined.

They then went to the office of J. B. Smith to take his ad'

vice. "He recommended a warrant to be taken out by virtue

of which Carson might be dislodged by a peace officer, and

Smith furnished anoth-r and a very strong evidence of his

desire to avoid a meeting with Carbon, hv going in search of

a Avarrant and constable. In the mean time the lady went

ONcr to the house and found Carson still there, accompanied

by Mr. and Mrs. Baker, whom he hud sent for to aid him in

taking fofcil)le possession of the house. This measure he

falsely asserted was done in obedience to the directions of his;

counsel.

His counsel never gave him any such advice; and no such

advice, if given, would have justified the measure.

Unfortunately for all parties, no alderman or constable]

was to be found at that late hour of the night.

I omitted to mention that the lady brought with her, when

she first came out, one of the pistols from Smith's bedcharn-

ber, where they had been publicly exposed, which was laid

upon the table in J. B. Smith's office; and that while Smyth
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was gone for the warrant, and the lady went over to the house^

Mr. J. B. Smith drew the load and put the pistol away.

When the ladv came out the second time, she met at the door

Mr. Abbot (Carson's friend,) who also went to Mr. J. B.

Smith's ofiice.

They continued some considerable time at J. B. Smith's

office.
'

Smith shewing great reluctance to going home while

Carson was there. He sent J. B. Smith's servant over twice

to see if he was gone. Such conduct negatives all idea of

premeditation.

At length it (growing too late to stay any longer at Mr. J.

B Smith's ofiice, and having no other place to have recourse

to, he was reluctantly prevailed on to return home.
They went up stairs, the lady went into the parlour, while

Smith justly apprehending his life to be in imminent danger,

went up to his bedchamber and got the other pistol for de-

fence.

When he entered the room he found there Mr. Carson, Mr,
and Mrs. Baker, (the latter his deadly enemy,) Mr. Abbot,

the friciid of Carson, and the lad\-. He took cif his hat and

laid it down, and had taken a few steps within his own par-

lour; Mrs. Baker called him a wreich and adulterer, upon
which Carson rose, and in an angry and determined tone, or*

dered Smith out of his own house. Such conduct would
have been highly illegal and improper in any place, towards

any person and under any circumstances; but v. hen it is con-

sidered that it was in the very place where he had a few days

before attempted the life of Smitli, and that he was then un-

der a recogniz ;nce to keep the peace towards that very per-

son, and particularly in that very house, his conduct shews
an utter contempt for the law, a determined resolution to re-

venge himself upon the person of Smith at all hazards.

But to return to the interesting crisis in which we left the

parties.

Carson advanced upon Smith; Smith retired from Carson*

Who then was the agressor? Smith who the charge supposes

to have made the attack, retired to the utmost extremity of

the room, and Carson, who it is pretended \a as the attacked,

foliovvs him to that extreme corner. In the meantime Mr.
Baker, a very pow^erful man, and Mrs. Baker a very resolute

and determined woman, both of whom came there for the

very purpose of assisting Carson in his illegal and forcible

entry into, and detainer of the house, rise, and follow Carson;

not to prevent his attack on Smilli, but to place themselves

G
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in positions that would effectually cut off Smith's retreat to

the door. Eren Mr. Abbot, who had heard the lady tell Smith

he knew where there was another pistol, and who saw from

the iX)sition of his hand, when he passed him at the door,

does no act, utters not a word to prevent the impending mis-

chiel.

Smith had therefore only a choice of evils, to be killed or

to defend his lite by repelling force to force.

As to the pacific expressions of Carson, they cannot alter

the case, for they were at variance with his actions, and there-

fore insincere. He was speaking the language of peace, but

he was advancing with all the attitudes of war. *'His tongue

dropt manna, but his heart was ialse and hollow."

Nor was open force the only thing with \vhich Smith had

to contend, but secret art and guile. On the former occa-

sion, u hen he apprehended that Smith was armed, what was

his behavior? He made slow and peaceful advances, and hav-

in"-, under color of a flag, ascertained that his opponent was

unarmed and unprepared, he seizes his weapons, and makes

a sudden onset. Then he only suspected^ now he must have

known that Smith \\as armed. He had been informed so by

Mrs. Baker, and from the position of his right hand, he must

have known that the information was correct. He therefore

counterfeits the same pacific intentions, with the same illegal

and malicious motives and intentions.

When, therefore, he said his hands were tied, he was desir-

ous, a second time, to lull Smith into security, that he might

approach near enough to seize him with his powerful arm,

w hen Smith's life would inevitably have been the forfeit. He
possessed personal strength vastly superior to Smith, and was

of a violent temper. His words and actions when taken alto-

gether, will admit oi no other construction, for he declared

and repeated, that out of the house Smith should go, and
tliere were but two ways of putting him out of the house

—

One by the legal authority of the county, which he had con-

temned and did not deign to call to his aid; and the other by
the power oi his own arm, which he falsely asserted he was
exerting i;y the advice of his counsel. His election being

made, he I'ollowed up his declarations with a yiolent blow
upon Smith's no-,e, which but for liis situation would have

knocked him down, and it was not until all hopes of saving

his life by any other means wns entirely lost, that Smith re-

sorted to the rigln of self j^roieetion, and the act was therefore

clearly done se defai dcndo.
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He places his defence therefore, as will be perceived, upon

that law which is implanted in our nature, unalterable and

eternal. To impair or abolish which, or even to restrain its

operations, is an attempt wicked and vain. Neither by the

legislature nor the people can its powerful obligations be dis-

solved. Nor judge, nor jury can abrogate or annul its pro-

visions. It is not the law of man bat of nature. It requires

no commentator, it needs no interpreter, for Almighty God in

his infinite goodness has stamped it on the living tablets of

our hearts.

The Rev. John TV. Doak, sworn.

Browne. Have the goodness to state whether you per-

formed the marriage ceremony between Mr. Smith and Mrs.

Smith.

Witness. I did perform the marriage ceremony between the

prisoner at the bar, and a lady who was called Miss Carson.

I do not recollect the time, but it was I believe m Octobei: last.

Judge Rush. Where were they married?

An. In Frankford, at the tavern of Mr. Haines, on Sunday
afternoon.

Q. Do you not keep a record of the marriages performed

by you?
A. If it is the opinion of the court that the question is a

fair one.

Judge Rush. I believe it is a legal one, Mr. Doak.
A. In this instance I did not. 1 generally do.

Q. Did you give a certificate?

A. I did not, I proposed giving one. Mr. Smith de-

clined accepting it. I a few days afterwards gave a certifi-

cate to a lady callmg herself the mother of Mrs. Carson.

Q. What was the date of that certificate?

A. I cannot recollect.

Jonathan B. Smith, Esq. sworn.
j<r,Q. When did you become acquainted with Mr. Smith,

; A. In the Spring of 1815, about at the time of the dis-

banding of the army I became acquainted with him. I was
frequently in the habit of seeing Richard Sniith, I had fre-

quently given him advice concerning trifling aftairs. Some
time previous to this unfortunate aftlur, 1 observed him con-

siderably agitated in mind; he told me on one occasion, there

was something he wished to explain to me. but would not do
it at that time; considering it indelicate to mvestigate any

thing relative to hisja nily concerns, I forbore from asking

him. Th'^.s is the only circumstance worth mentioning

—
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previous to his coming to my office, the evening Mr.
Browne referred lo. It was three or four days, I cannot re-

collect precisely the day, before the 20th of January, that Ri-

chard Smith came to my office in the afternoon greatly agita-

ted, with his hat off, and his clothes very much dishevelled,

and he, under so extreme perturbation, that he could not tell

me what was the matter or why he came. Application was
made by my advice to Judge Badger, to bind over captain

Carson for good behaviour and to keep the peace.

Q Did you attend the examination?

A. I did.

Q. Were they both theie?

A. Yes, sir.

Q. Was it the same afternoon the application was made?
A. I think it was, sir.

Q. Was the warrant obtained that same afternoon?

A. It was, sir.

Q. Did the hearing take place that day, sir?

A I believe two days elapsed before the hearing took place.

Q. St'ate the nature of the complaint.

A. Richard Smith complained that captain Carson had
on the day to which I referred, sat with him at dinner, and
they had dined together. They were silting after dinner

conversmg upon their particular subject, in an amicable man-
ner, and drinking brandy and water together. As they were
doing this, immediately and suddenly, captain Carson turn-

ed to him, and said I understand you go armed for me.

—

Smith replied, I do not, using some stronger asseveration

which I forget. Captain Carson immediately after took up
a knife from the dining table at which they were sitting, and
made a lounge at Smith's breast; Smith seized the arm and
held it. Captain Carson took with the other arm and grasp-

ed another knife. Smith then began his retreat, and in the

moment of his retreat, Captain Carson made another attempt

to strike the knife into him; at this moment iVlrs. Smith
threw herself between them, 'though 1 must explain to the

court and jury, I am doubtful whether 1 received that idea

from the examination before Judge Badger, or from her own
representation. Richard Smith fled—Carson pursued him—

•

and Smith came to my office; from there we went to Judgd
Badger's and took out the writ. Smith was examined on
oath, and disclosed all that 1 have repeated. Carson denied

»t first, but afterwards admitted that he had attacked him
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Avith a knife. Mr. Badger bound him over in 500 dollars-^

Mr. Hutton was his security.

Q. Do you recoiiect any reflections on the courage of Mr.
Smiih?

A. I recollect one. Richard Smith stated that he had fled

from captain Carson, and cxptain Carson used this expression

which 1 recollect perfectly well: <^'iie fled behind my wife's

petticoats like a coward."

Q. Did captain Carson upon tlir.: occasion express any
cor. tempt of Mr Smith?

A. 1 do not recollect furth-erthan that expression.

Q Did he not intimnte that he had challenged captain

Smith, and he would not 2^ht hhr.?

A No, sir, 1 do not recollect that he did. Mr. Smith
stated before captain Carbon d-urin^: the altercation, (there was
a i^ood d^'al of altercation between them,) that Carson had
challenged him. There was a great deal of conversation, a lit-

tle violent, bvit there was nothing that I recollect. Richard

Smith instead ofdemanding nicney security from captain Car-

lson, told him that if he would give him his word and honor

not to molest him until the aflldr was settled, he would not

bind over. Judge Badger and myself both thought he ought

to be bound over, although we agreed that Mr. Hutton
should be admitted as security.

Q. Was there not grease on Smith's coat when he came to

your office?

A. Yes, sir, there was grease; it appeared to be newly

done^ and such as would be done from such a cause. He
appeared to be in great agitation—the marks of grease were on
his breast. On the everin;;^ of the 20ih, I had been out all'

the evening; about half after nine I returned home—there

was a gentleman with me. We were sitting in my office—

I

suppose we might have sat ten or fifteen minutes when
Richard Smith came to the door. 1 forget whether he

knocked or not, however he opened it but refused to come in.

I asked him the usual qaestions,"what was the matter? His

answer was that he and his wife ha;! been turned out of doors,

and that she was then atthe fr^nt door: this conversation took

place, maybe, eight or nine feet from the office door. I went
to tlie door and found Mrs. Smith there; she confirmed what

her husband had said, and requested that I would let them
stay in my office a httle vv!»ile. They' added that they had

been walking about a good while—it was a very cold night;

that they were very cold, and had tto fire to go to. Mr.
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Smith gave as a reason for not coming into the office, that

there was a gentleman there, and his wife did not wish to sec

any. I accordingly took the gentleman up stairs, and left my
office in the possession of lieutenant Smith and his wife —
They remained there, I suppose, twenty minutes or half an

hour. By this time, the gentleman who was with me thought

it time to go home, and he left me. I went into the office to

see what was the matter with Mr. Smith and his wife. t>om,

this time until they went, I remained in the office with them;

they explained to me the conduct of captain Carson. I ad-

vised Richard Smith to go immediately for a warrant to Judge
Badger. Richard Smith went out according to my advice;

he returned after a lapse of fifteen or twenty minutes, and
told me that he hud been to Judge Badger's.

Q. Where was Mrs. Smith?

A. She had gone home. He told me he had been to Judge
Badger's, that he was out—he had been toBartram's, and he

was out—he went to all the other magistrates he could think

of, and could find none of them. I expressed my regret that

he had been unsuccessful, and he not only appeared to regret

it, but to be afflicted at it.

Q. What was the expression ofhis countenance?

Ans. I am no physiognomist, but my impression was, that

it was an expression of very deep regret, almost amounting
to despair. I was still inculcating upon him the necessity of

taking further steps to procure a magistrate. I did not recol-

lect myself to tell him to go to the watch. When they first

came,, after 1 had gone into the office a second time, I think

it was, I observed they had brought a pistol with them,

which of them brought it I cannot say. This pistol remain-

ed on the table, and when Richard Smith went for the magis-

trate, and when he went home, I took the opportunity of

drawing the load and putting away the pistol. ,
i

.

Judge Bush. Was it your pistol? fr

A. Yes, sir, it was my pistol. ^J
Q. What- time was it you loaned the pistol? .•

{

A. When captain Carson had, I understood, made the at-

tack upon lieutenant Smith, and after we had applied to bind

over captain CarsoPi, the constable who had the warrant, Mr.
Hoops, came to me and requested permission, not to take the

body of captain Carson, but appoint an hour when we should

all meet at Judge B.idger's. This, was in the afternoon, but

in the course of the evening I saw Richard Snithand Mrs.
Smith; they both expressed such a fear of being intruded up-
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on in the night, that I thought it was right and proper Richard

Smith should have some arms to protect him from any attack

that might happen. He asked me for the pistols. I fre-

quently refused, but his wife's fears appearing as great as his

were, I lent them—'they were loaded in my office. At the

time I lent him the pistol, I represented to him the proper

use which was to be made of them, and told him only to use

them in defence of his own life, or in defence of his wife's

honor. He promised to me that he would make that use

and no other of them—that is the history of the lendnig. It

was the evening of the same day on which captain Carson at-

tempted to take Richard Smith's life.

Q. Do you recollect whether the black boy was sent over

to see whether he was gone?

A. No, sir, he was not to my knowledge.

Q, Did not Mr. Smith show a great reluctance to going

over to the house?

A. He did, sir.

Q. Will you state when you went over to the house, what

occasioned your going there?

A. After Richard Smith and Mrs. Smith left my office, I re-

mained there for some time. In about a quarter of an hour

I heard an outcry in the street. The windows of some of

the opposite houses were thrown open, and people enquiring

and running down the street. I ran down and found Richard

Smith. I believe he was seized and surrounded by three or

four people; Captain Baker was near him; it was dark; I did

nor expect to find Smith there, and I was much astonished

to find that he was surrounded in that way. I found him
much disordered, his face was bloody.

Ques. Was there a lamp? Ans. There was a lamp, sir; I be-

lieve that was the only mark of violence. I soon found that the

people were attempting to treat him very harshly and I presu-

ming upon the influence I supposed myself to have over him,

demanded that they should not injure him, but leave me to as-

sist in taking him to the watch. There were many remarks
made which I did not pay attention to and do not recollect.

He was finally put into the hands of some persons who treat-

ed him as he ought to have been treated and he was conducted
to the watch. When we got to the watch-house, corner of

Market and Second, after I had delivered him into the hands

of the watch and his face was washed, I observed a contusion

on his nose; the blood, however, did not proceed from it; but

.from his nose or his mouth.
Qu€s, Did he receive anv blow from the house to the
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watch-house, which could have occasioned it? Ans, I did not

perceive any.

Judge. Did you not say the mob were handling him.

roughly? Jfts. Yes, sir.

Qnes. You accompanied him to the watch house, and

had an opportunity to see, if he received a blow. Ans. Yes,

sir, 1 did, and I saw no blow after I came up, and there could

not have been one given without my knowing it; the ill usage

he received from the mob was rough handling of his clothes,

and bad language.

Ques. No blov.'s? Ans. No sir, no blows.

Ques. Do you recollect any thing further. A?is. No sir,

nodiing of consequence.

Qttes. You say you knew him in 1815, did he bear a

respectable character? Ans. He bore as respectable a character

as young men of his age generally do.

One of the jurymen wished to know if he had heard cor-

rectly; that he understood that Richard Smith when attacked

by captain Carson had seized his arm and held it? Ans. Yes,

sir.

Mrs. Baker again called.

jBrowne. I wish you to state to the court and jury

whether captain Carson did not insist upon staying and sleep-

ing with Mrs. Smith? Ans. She toid me so, sir, and I heard

her say to him she could not nor would not that night.

Att. Gen. You mentioned something of intemperance;

I wish to knov.' to what time of his life you referred. Ans. Be-

fore he went away.

Ques. How since his return? Afis. I have seen him
twice a little gay.

Ques. How was he at the time of his marriage? Ans. I

have seen him intoxicated before his marriage, and captain

Baker also, but I did not suppose he was habituated to it.

Hedwood Fisher, sworn.

Ques. Did you know captain Carson? Ans. Yes sir.

Ques. How long ago sir? Ans. He was iippointed to

the command of the Pennsylvania packet, and we sailed to-

gether to China— I never had the least difference with him.

Ques. Was he of an irritable disposition? Ans. He was
an irritable man certainly.

Ques. Was he not very much so sir? Ans. When he

was intoxicated he was so particularl}^

Sarah White., sworn.

Ques. Did yon live in the house with Mrs. Carson and
afterwards with Mrs. Smith? Ans. Yes, sir.
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Quest. How long did you live there?

Ans. Nearly three years.

Quest. Did you live there the 20th of January last?

Ans. Yes, sir.

Quest. Did you live there when Mr. Smith married Mrs*
Carson? Ans. Yes, sir

Quest. Did you see the interview between him and Mrs.

Baker? Ans. No, sir.

Quest. Did you see him and Mrs. Baker after they had

come home? Ans. Yes, sir.

Quest. Did she receive him with kindness?

Ans. Yes, sir.

Quest. And acknowledge him to be her son?

Ans. Y.-s, sir. About three o'clock in the afternoon on
Wednesday, I was sitting in the store, ana I heard a very

loud noise above; it was a short time after when capt. Smith
came down stairs without his hat; presently Mrs. Carson
said, *• Richard, fly."

Quest. Where did her voice come from?

Ans. From the stairs. 1 then made answer, he was gonC;

in the space of two or three minutes after, captain Carson
came down with two knives in his hand, appearing to be in

a violent passion, exclaimed " where is the son of a bitch?**

I then made answer, I know not.

Quest. Where did captain Carson then go?

Ans. He then went up stairs again.

Quest. Did you go up? Ans. No, sir, I remained downj
Quest. Did you hear any thing after he went up?
Ans. No, sir; nothmg after he went up.

Quest. Were you at home when Richard Smith went out

on the night of the 20th?

Ans. 1 do not recollect whether or not.

Quest. Try to recollect if you did not let him out?

Ans. O! yes, sir, I did see him go out.

Quest. Did he take any arms or weapons with him?
Ans. No, sir.

Judge Badger sworn

—

Browne (handing a paper) look at

that sir, and say whether it is a copy ofyour docket.

Ans. 1 believe it is. Yes, sir, 1 believe this to be a copy of

my docket,

Browne. Be so good as to relate the circumstances of this

ease so far as they came before you. But first, I will read

this, (reads the copv of the docket which was a recital of the

H
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c(fmplaiiit, the sum in which captain Carson was bound over,

and ilie name ot the bail.)

Judge Badger It was in consequence of a warrant issued

by me, that on the 18th of January, captain Smith came to

my office—captain Carson with the coi stable and his coun-

sel came a few minuies afterwards. The action '-as origi-

nally entered in the name of 'an assault and battery and

threats." The assault and battery afterwards was left out,

upon the request of Richard Smith. 'J he circumstances rela-

ted, 1 believe were nearly these. Upon the morning the

warrant was issued, I think, captam Carson came to his

house; while there he conversed wiih him in a friendly way,

and drank brandy and water with him; while they were at

dinner, without giving any previous notice, captain Carson

started up, made use of some expression, and came towards

Snsith with a knife in his hand; Smith seized his arm, and

Carson fin ing that arm detained, reached out his hand and

took another knife. Mrs. Carson herself interfered at some
period of the affVay. I did not recollect to state that Smith

ran down stairs—these were the circumstances related by
SmitlT, Carson was afterwards at his request examined, and

admitted the principal facts to be as I have stated. I believe

Carson said that his sudden gust of passion arose from some
words he made use of to the children, or some authority he

used towards the servants—but he stated in my office, his

passion was allayed, and he would not injure him in any way-

whatever Some conversation ensued—Mr. Carson's passion

appeared to rise again, and Mr. Smith's too. I do not know
what was said, but Carson intimated that Smith was a cow-
ard. I think Smith endeavored to explain that away, by
sayirg he had refused a challenge sent him by Carson A
good deal of conversation passed between them and the at-

tornies; what it was I cannot recollect; but 1 considered that

although the animosit} of Carson had subsided, yet still it

was better to bind him ovei, and I considered that the secu-

rity should be received, although i did not suppose him
res])onsible for that money

—

(ofttr a pause occastcmea by one

nfthe jurors gcing out.J \ recollect a circumstance which I

liad f'jrgotten in my evidence. On the night of the 20th,

about 10 o'clock, as I was preparing to go to bed, I heard a
very quick rap at the door, but being in t^at situation Ine-
glecled to go to the door; I thought it was another person;

]jut the next day I heard Richard Smith had been there, and
I suppose it was he.
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Commodore Alexander Murray sworn.

I have not the slightest knowledge of captain Baker but

by sight—he was an officer in the navy, but not im.nediate-

ly under my command—any thing that I know is from hear-

say.

Ques. Did you not sign, sir, the certificate of the injury

he had received? Ans. Yes, sir.

Quest. Has he a pension now? Ans. Yes, sir.

Quest. Is he under any personal debility?

Ans. None, sir, but his mental disability.

David Ellis ^ affirmed.

Ann Cyrson has rented the house at the corner of Dock &
Second-streets, or assumed to pay the rent during the period

since the nineteenth of April, 1814; and she has paid me the

rent regularly until the 21st of December last.

Quest. What is the rent? Ans. The rent is 500 dollars

per annum.
Quest. Who were the tenants before Ann Carson?

Ans. When I received the agency of the business, the

memorandum was given to me in the name of Jane Baker.

Quest. You received it then Irom another person?

Ans. Y s—Henry Pemberton was the agent before me—
The house belongs to a minor child of the name of Daniel

Stout, in Delaware state, under the guardianship of John

Coghili.

Charles Jones sworn.

Quest. Where have you been for the last few days.?

Ans. In Wilmington.
Quest. VV'hen did you arrive.**

Ans. About 4 o'clock this afternoon.

Quest. Do you know Richard Smith.? Ans. Yes, sir.

Quest. Did you spend the evening of the 20th January in

Tiis company.? Ans. Yes, sir, part of it.

Quest, Where.?
Ans. At Mr. Elliott's, in Third- street. I was talking to

Mr, Lindsey Elliott when 4r. Smith came in and took a seit

along side—this was about 8 o'clock. I remained there

about an hour—he staid there during the time 1 did.

Quest. Did you leave him there.?

Ans We came away together—we stopped in at Mf.

Morris', next door.

Quest. How long did you remain there.?

Ans. About ten minutes.

Quest. Where did you go^thcn.?
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Ans. We went down to Mr. Thomas Sar^eant's.
^

Quest. Was the conversation of Mr Smith during that

evening sociable? Did it indicate any thing extraordinary?

Ans. It was as usual—there was nothing extraordinary.

Quest. What time did you leave Sergeant's?

Ans. I left it about half past nine—Mr. Richard Smith

left it immediately after he came there—a boy came for him

about 16 years of age, and asked for Mr. Richard Smith.

Att. Gen. What day did you leave the city for Wilming-

ton? Ans. Wednesday morning of this week.

Quest. Was there a subpoena served upon you?

Ans. No, sir.

Quest. Had you any information of your being wanted as

a witness?

Ans. Yes, sir, I feared that i would have to appear.

Browne Did you not promise me you would appear?

Ans. I thought 1 u ould appear if I would be in town.

Col James li. Mullany, Quarter Master General, sworn.

Quest. Did you know Richard Smith in the army?

Ans. I did sir. I first knew him in the year 1813, as ah

officer in n.y regiment, the regiment, U. S. Infantry

—

he served under my command in the year 1814, at the con-

clusion of the war. I always esteemed him. as far as he was

with me, an active, intelligent, and useful officer.

Quest Did he not receive the approbation of Gen. Gaines?

Ans. Gen. Gaines in a letter to me, expressed his satisfac-

tion with Richard Smith.

Mr. Browne here read the 4th Section of the Act of the

Legislature, passed the 1 9th September, 1785, concerning

divorces and alimony.

*'Sec. 4. And be ttfurther enacted by the authority afore-

said, That if any husband or wife, upon any false rumor, in

appearance well founded, of the death of the othv.r (where

such other has been absent for the space of two whole years)'

hath married, or shall mai ry again, he or she shall not be li-

able to the pains of adultery; but it shall be in the election of

the party remaining unm irried, at his or her return, to insist

to have his or her former wife or husband restored, or to have
his or her own marriage dissolved, and the other party to re-

main with the second husband or wife; and in any suit or ac-

tion instituted for this purpose, within one year alter such re-

turn, the court may and shall sentence and decree accords
jngly."
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Mr. Browne also read the petition for ihe divorce,* dated
the 15th January, 1816; the order to issue it, was written the

18th January, 1816, and libel filed the 18th January, 1816.^-*

The sub[ oena was also read.

Dr. Gallagher, sworn.

Queht. Do you know captain Baker? Ans. Yes, sir.

Quest. Does he labor under any mental derangement?

Ans. I bevieve it has been fifteen years, since I attended

the family, it was in the year 1801—I had not recollected that

I had ever attended captain Baker himself; but upon referring

to my books, I found there was a consultation with Dr. Phy-
sick. I do not remember the case, nor have I put it down;
I know about that time captain Baker was deranged, but
whether we attended him for that complaint, I cannot recol-

lect. I have thought very much about it, but it is so many
years ago, I can not recollect. I have seen him subsequently,

which impressed me with the fact, that he was in that state.

I have seen him frequently since, but not as a physician.

Browne Asa further proof that Ann Carson was *a Jeme
sole trader, I produce a license from the United States, to sell.

Mr. C oxe be so good as to state if that certificate was given

by you? Mr. Coxe Yes, sir, this was a licence from the

United States.

Mr. B. Read the licence

—

The court adjourned

SATURDAY, 25TH MAY. 8 O'CLOCK.
Browne. May it please the court. I wish to ask Tyson onb

question which I will take the opportunity of doing now.
fVilliam Tyson again called.

Quest. Were you sent over to see whether captain Carson
had gone away from the house, on the evening of the 20th?

Ans. Yes, sir.

Quest. Who sent you over?

Ans. I am not certain who sent me over; whether Mr, or
-Mrs Smith.

Quest. Were you sent more than once?

Ans. 1 do not recollect.

Quest. Did you find whether he was or was not gone?
Ans. I did not know him, and did not hear; there was a

man with a kind of sandy whiskers in the store.

Thomas Abbott called.

Att. Gen. I will ask Mr. Abbott a few questions to ascer-

tain the state of mind capt. Baker has been in for a few j'cars.

* For divorcfr, vide Append! x.
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B. I submit to the court if the gentleman can produce cvi,

dcnce to contradict their own witness on the part of the prose-

•ution.

Att, Gen. The Counsel for the prisoner have done so more
than once. I know a rule that a witness shall not be impeach-

ed by a witness on the same side; but merely to contradict a

sins^le fact, I think perfectly regular.

Judge Rush. The court thinks the evidence ought to be

admitted, as rebutting evidence. An attempt being made on
the part of the prisoner, to state, what was the condition of

mind of captain Baker. The court consider it rebutting tcs-

iimoney.
Witness. I have known captain Baker for several year and

for the two years last past we have lived under the same roof

together. 1 have for the last two years never seen any thing in

Geptain Baker, but what has been perfectly rational.

Quest. As to his memory; is it sound"?

Ans. Perfectly so. In some instances I have found his me-
mory better than my own.

Quest. Did you live together in the same house the night

of the circumstance.^ Ans. Yes, sir.

Quest. Did you hear captain Baker's examination before

the Mayor upon this subject? Ans. No, sir, I did not.

James Hutton^ sworn.

Quest. Do you know captain Baker? Ans, I do, sir.

Quest. How long have you known him?
Ans. A period of about 14 or 15 years.

Quest. How old are you now, sir.

Ans. About 24 years, sir.

Quest. What was the state of this man, sir?—sane?

Ans. Ordinarily so; his general conduct has been perfectly
rational.

Quest. Do you find him capable of remembering?
Ans. Slight occurrences he is not capable of remembering;

the affairs of yesterday and to day of slight importance, he in
general forgets.

Judge Rush. Do you live with him.^ Ans. No, sir.

Quest. Affair of great importance, does he remember?
Ans. He does, sir, at least he has repeated to me affairs

•f importance which have happened a long time since.

Quest. Whac is the age of captain Baker?
Ans. I do not know, sir,

Quest. As to affairs of importance, not of long date,
Eow is his memory.^
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Ans. That I cannot tell, sir; as to the afFair which he had

related to the court, he told me the same with very little

variation.

Que. Did you hear the evidence delivered before the court?

Ans. No, sir, I was mistaken, I meant, his examination

before the mayor.

Quest. Was the evidence before the mayor substantially

what he told you? Ans. It was, sir.

Quest. You say you heard the examination before the

Mayor. Did he not say there, that Richard Smith had his hat

on when he fired the pistol?

Ans No, sir, 1 do not recollect that circumstance.

Att. Gen You heard his examination before the mayo^;

and did not hear that circumstance?

Ans. I do not recollect, sir.

Mrs. De Gorgue called.

Att, Gen. On the part of the prisoner, a marriage has been
given in evidence, which was solemnized in October 18 15,

The act of assemby lias been read, which excuses in certain

cases the parties from the pains of adultery, and the husband

has his election. I call this lady to enquire, whether she

knows of an agreement which took place in January last.

Mr. Rawle. Although as yet we have had little success in

opposing evidence altogether improper, yet, we think it our

duty to oppose testimony which in our opinion ought not to

be admitted. When we had gone through the testimony on
the part of the prisoner, we did not contemplate an objection

to this lady's testimony being admitted as to respect of time;

but now it is clear, the case shews this lady's testimony is

not admissible We have it in evidence that when captain

Carson made unexpectedly his appearance in Philadelphia,

he was apprised in due time of his wife's second marriage;

and he also, in due time, and after full opportunity of delibe-

ration, determined to confirm that marriage, and seek relief

from the marriage he had contracted, which he had now an

opportunity of doing. On the 15th January he made his elec-

tion decidedly, he confirmed the rights of Richard Smith, and
completely destroyed his own. It was no longer in his power
to impair the nuptial rights thus confirmed in Richard Smith.

Under these circumstances, an agreement made between Ann
Smith and John Carson, is not binding upon, and cannot ef-

fect the rights of Richard Smith; and now is it to come for-

ward and must it be admitted, not only to effect his property,

but his life?—clearly not—I therefore' contend that this evi-
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ty, and could not be bound by any agreement entered into by

his wife to his prejudice. We conceive the act done by Car-

son in filing the affidavit, and applymg for a divorce, was ef-

fectually binding upon him; and we therefore object to this

evidence being admitted.

Att. Gen. I do aot understand my friend Mr. Rawle, when

he says, they have not been successful in opposing testimony.

If the evidence had been according to law, no doubt it would

have been admitted by the court I stated that an agrc ement,

not a mere conversation, was effected between captain Carson

and Mrs- Smith, to live together as man and wife: under the

act of assembly, this was enough. As to the pretended mar^

riage between Mrs. Carson and Richard Smith, 1 shall

contend, and I trust will prove, concerning this marriage

no evidence has been given, but the loose testimony of Mrs,

Baker. But, I would ask have I not a right to prove facts

that bring the question before the court? whether the court

will decide for me or against me, upon these facts, must be

tried. On the 15th an application was made by captain Car-

son for a divorce; it was a matter merely inchoate; how it

would terminate was uncertain, but the party applying for

the divorce, may waive that application, when he pleases;

although he begins, he is not forced to proceed to a conclu-

sion. On the 17th this agreement was made, and on the 18th

it was coincided in by Smith himself; for, there is a note

from Richard Smith to Mrs. Carson, drawn in her favor, in

which he says, he is going to a distant part of the United
States. Here then, are all concurring in the restitution of

Ann Carson to her husband. I am not going to anticipate;

but I have a right to state these facts, and then refer to your
honors, whether this is not allowed by the Act of Assembly.
This is a law of latitudinary effect, and therefore it ought,

whenitcomes under the cognizance of the court, to receive a
rather strict interpretation. All I shall now say upon this sub-
ject is, that I think it proper the witness should state these

facts, which are accompanied by a letter, on the 18th, from
J?ichard Smith; to show they all acquiesced in the plan of
Mrs. Carson's living with her husband.

Jiawle. 1 shall say one word in reply. That we have been ge-
nerally unsuccessful in opposing testimony the court very well
know. The observation of Mr. Ingersoll, was to imply, I

presume, that we have taken wrong grounds before the court;

1 merely introducetl the observation, in my objection to this
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testimony ,to evince to the court, that we were not discouraged

from doing what we considered our duty by repeated disap-

pointment. One of my learned friend's positions is certainly

untenable and altogether inadmissible. He asks, Whether he

has not right to prove the facts, and to take the determina-

tion of the court: if this be so, the court has nothing to do but

take all the testimony, that is offered, and afterwards decide

whether it was, or was not, proper to have been adduced. This

is not the general practice of our courts. The court must an-

ticipate the result of such a practice, and I trust, will not con-

form to it. Am 1 not correct in saying, that when John Car-

son made his election, his rights were concluded on the one

side, and the rights of Richard Smith completely established

and confirmed? Mr. IngersoU savs, a person may draw up a

petition for a divorce, but may retire from its prosecution, at

any time before the decree of the court; this I grant may be

generally correct, but when we find it on other ground, when
capt. Carson makes such election by filing a petition for a di-

vorce, which sets forth the subsequent marriage, does it not

at once place the case on a different footing? does it not state

facts, not necessary to be introduced, unless to establish the

right of the succeeding husband? Under these circumstances

the election of captain Carson was complete, and excluded

him from any other marital rights. Mr. Carson had no right

to enter into any conversation with the wife of another, in

his absence, that could divest the property; nor could it ef-

fect the life of the other person; let that letter stand on its own
ground; when we come to observe upon it to the jury, it will

afford sufficient argument. That letter offers to our view a

willingness in Richard Smith to separate himself from a wife

tenderly loved, but far from acknowledging his marriage to

be invalid; he considers himself, and signed it, as her hus-

band, and, in that letter, there is no reference to this agree-

ment to which he was a stranger, and, therefore, it could not

bind him; we do not wish to impress any thing upon the minds
of the jury which is not completely relevant and consistent to

established rule of evidence.
^^

Judge Rush. It appears to the court, the evidence is clear-

ly admissible. In the course of this cause, a collateral issue

has arisen, brought into our view as evidence by the prisoner

himself. This issue is, whether the woman was the wife of
the prisoner or John Carson. When this is brought into the

presence of the court and jury, it would be wrong to exclude
any evidence that would throw any light upon it. We are
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therefore of opinion, since it has been introduced, the evi.

dt-nce ought to be heard on both sides. We think clearly the

evidence ought to be admitted.

Question. Have you heard any agreement made between

capt. Cttrson and his wife:?

Ans. I can't clearly recollect the circumstance: I put it in

writhig and gave it to Mr. Hutton. On tlie Wednesday even-

ing prior to this accident, capt. Carson and Mrs. Carson came

to my house, I was called down stairs. 1 was told a gentle-

man and iaciy wished to see me. 1 desired they should walk

into the parlour— .Vo cunversation ever look place, only that

which was relati\e to the business. When I came down, capt.

Carson and Mis. Carson were in the room. I was not on ha-

bits of intimacy with liieni nor in the habit of seeing them.

—

Mrs. Carson oijsei vcd to Hic, turning round, this is capt. Car-

son, my hubba.td. 1 turned then, and asked in these words,

or tantamonn;: to ihcni, and asked what they wanted with me;

they both exclaimed as with one voice, that they were too un-

fortunate and came to me to get some advice, or my assistance;

as they wished agaiii to live together; then they said they had

come to an agreement to live together. Capt. Carson wanted

to know what '-ould be the conseqience of the proceeding for

a divorce. I said, I was incapable of informing them on that

subject. Mrs. Carson then requested capt. Carson to shew
the paper; he took it out of his pocket and she read it; this

was the notice about the di\ orce. I told them I did not know
the nature of those things; but I supposed where there is no
prosecutor there is i.o defendant, and that he had better apply-

to his lawyer. Then they departed, having agreed that they

were to live together again. 1 told him, he had acted highly-

culpable; he acknwvledged he had been so. I represented to

him this as forcibly as 1 well could; he was, I told him, the natu-

ral protector of his wife and children, and that he had deserted

them. He acknowledged he had; he said that he had left his

\\ ite and children unprotected; and surely, as an apology, I

can't do otherwise than love this woman who has acted in such
a way with my children. He said, he had left his children to

the world; he could not help but love the wife who had been
such a protector for his children. He then told me, that in all

the time he was gon-. , he had never written to his wife; nor
given lier any iiitimation he was in existence. Capt- Carson
then asked my advice, respecting the situation they should
place themselves in; as they thought it was highly improper
fur them to remain in Philadelphia. Captain Carson made a

great man) observations respecting the respectability of his
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children. Mrs. Carson said that they had never lived very
happily together; capt. Carson was of a very violent temper,
and she w^as of a high spirit; it was not for want of affection

but because of the disagreement of dispositions. They then
agreed perfectly to quit Philadelphia together. Capt. Carson
was to get a ship for Liverpool; 1 understood, that he had
the offer of one; and he was to take his wife and family with
him to Liverpool. Capt. Carson spoke of realizing some pro-
perty and of turning it into cash, to the amout of about 15000
dollars; the papers of which were in the possession of Mrs.
Carson. They appeared perfectly agreed on the subject; the
money was to be taken with him and be laid out in her wat/j

in ware; they were then to return to America together; they
were to live together, and Mrs. Carson exacted from captain
Carson, that he would never again leave her. Mrs. Carson
observed to him, I cannot think myself protected without
you, and my children will have no protector. Capt. Carson
then represented to Mrs. Carson, that his element was the
sea; that he could do nothing on shore: she told him, it would
take very little time to instruct him in that business, and he
would make more in one day than a month's wages. He ac-
quiesced in her wishes, apparently, and finally promised he
never would quit her again; that he would remain with her
and protect her and her children.

Att. Gen. You mentioned yesterday a letter which had
been written by the prisoner.

Wit. Yes, it was a paper written by Mr. Smith; it was in
the shop of Mrs. Carson, prior to this conversation. On Wed-
nesday I had a visit from Mrs. Carson to make this enquiry;
whether I would have time to come there ^—whether I would
take an interest in their affairs. The paper was delivered on
Thursday before me; the conversation I have been relating

took place on Friday evening, the evening succeeding.
Here is a note I received from Mrs. Carson on Thursday
morning; it accounts, in some respects, for my having seen
Mrs. Carscm.

Att. Gen. It is not evidence certainly, {having lookedat it.)

Ques. Was there any time mentioned when capt. Carson
was to come to the house?

Ans. I believe he was to come on Monday next. It was
my impression it was to be on Monday following, it was not
actually stated; but it was my supposition from what had
been said and subsequent circumstances. Mr. Carson came
to my house on Saturday night, and said he was going there



68

that night; I observed to him, why capt. Carson, I thougHt

you were not to go until Monday, and advised him very

much against it.

Mrs, De Gorgue's evidence closed the testimony.

To the Reader,

THE Reporter, previously to presenting the arguments of the Counsel
to the public, considers it his duty, to notice the only inaccuracies, ob-
served in the preceding part of his work.

In the fourth page, it is represented that Mr. Rawle used this expres-
sion; " and I beg leave to remind your honor, Judge Mansfield says, I

have known it repeatedly done." This sentence may have been intro-

duced by mistake; there is reason to believe, the word " Court," con-
cluded Mr. Rawle's observation.

In page 56, after tlie words, " Redwood Fisher sworn," there ought to

have been inserted, a short argument concerning the admissibility of what
that gentleman was intended to prove, that Captain Carson was addicted
to intemperance. The question put to R. Fisher, whether the deceased
was of intemperate habits, was objected to by the Attorney General, and
decided by the Judge, to be improper. Mr. Rawle inquired, if the Judge
would not admit evidence to prove that the deceased was of an irritable

disposition, and his honor. Judge Rush, consented, that such evidence
should be heard. At the moment of this discussion, the Reporter thought
it would be sufficient, to give the evidence admitted by the Judge, with-
out the argument; but this circumstance being adverted to, by one of the
prisoner's counsel, in his argument, he has considered it his duty to no-
tice the occurrence.

dj" Because of the division of the Trial into Numbers, it has unavoidably arisen,
that page 81 immediately follows page 68—The reader will take notice of this un-
seemly circumstance.
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Edward Ingersoll, Esq. Deputy Atforney-Genefal, ad^

dressed the Jury, asjbllows:

May it please the Court—Gentlemen of the Jury! The tes*

timony on the part of the prosecution being closed, and the

whole of the prisoner's defence having been heard, I shall now
ask your attention to a brief view of the circumstances as dis-

closed in the testimonyj and an examination of the law, arising

from that testimony. It is not necessary, gentlemen, to remind

you of the injunction contained in the decalogue^ with which,

no doubt, all of you are familiar} nor of the Mosaic latv con^

cerning homicide. Suffice it to say^ that every nation has pla-

ced the deprivation of life, high in the list of crimes. In that

country from which we have received our system of jurispru-

dence, wilful murder has been punished with the utmost severity

of the law, and great pains have there been takeu to distinguish

the different kinds of homicide-^to distinguisti him who kills

under necessity, from him who premeditatedly takes another's

life. The definition of murder, which has long been acted upon
in that country, is this: " when a person of sound memofy and
discretion, unlawfully killeth any reasonable creature in being,

and under the king's peace, with malice aforethought, either ex-

press or implied." For this definition I would refer you to 4
Black. 195, Ld. Raymond, 1487, and 4 Inst. 47-51.

And in 1 East's Crown Law, page 215, we find the following

explanation of the word malice:

" The sense of which woi'd malice, is not only confined to a particular

ill will to the deceased, but is intended to denote, as Mr. Justice Foster

expresses it, an action flowing from a wicked and corrupt motive-—a thing
done malo animo; where the fact has been attended with such circum-
stances as carry in them the plain indications of an heart regardless of

social duty, and fatally bent upon mischief. And, therefore, malice is im-
plied from any deliberate cruel act against another, however sudden.'*

From this definition it will appear to you, that homicide, be-

fore it can be considered murder, must appear to be deliberate

and malicious. To show how much deliberation is necessary,

I will again refer to page 224 of the book I have last cited:

" The implication of malice arises in every instance of homicide amount-
ii%g in point of law to murder; and in every charge of murder, the fact of

killing being first proved, all the circumstances of accident, necessity, or

infirmity, are to be satisfactorily proved by the prisoner; unless they arise

out of the evidence produced against him. But it is intended here only

to speak of the more deliberate and depraved species of that offence,

where the mind has brooded upon its prey and marked out the object of

destruction in cool blood. And, therefore, suffice it to say upon this head,

that in ail cases where it appears that there was an interval of reflection,

or a reasonable time for the blood, if it had been heated, to cool; after

which the deadly purpose is effected; however grievous the provocation,

may have been, the party killing is guilty of murder, £6r vengeance be-f

lon.irs not to man."
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Atid in page 233 of the same book, there is the following pas^

sage:

" Words of reproach, how grievous soever, are not provocation suf-

ficient to free the party killing from the guilt of murder; nor are con-'

temptuous or insulting actions or gestures, without an assault upon the

person; nor is any trespass against lands or goods. This rule governs

every case where the party killing, upon such provocation, made use of a

deadly weapon, or otherwise manifested an intention to kill, or to do some
great bodily harm."

It will be satisfactory to show you, gentlemen, what has been

the construction put upon the definition of murder, as handed to

us from our ancestors. I will read a case from Addison's Reports,

p. 156—The Commonwealth vs. John Bell—-decided in Wash-
ington county, in the year 1793, before Judge Addison:

" John Bell was mdicted for the murder of James C/ialfant, by striking

him with a stake on the head.

" The prisoner and the deceased, with several others, were at a husking

frolick^ at the house of a neighbour, on the day laid in the indictment; and,,

as usual in such cases, drank freely. Chalfant, who was a joking, and, when
he drank, a talkative man, frequently excited laughter at Bell, who was a

man of weak mind, by alluding to some previous transaction—the pulling

of the cape off Bell's coat, in helping him on, or, as Bell thought, pulling

him off a horse when he was drunk. As often as Chalfant mentioned the

cape of Bell's coat, Bell became, as it were, mad with passion; wanted
Chalfant to fight with him; provoked him to do so, " or clear him of the

law." Chalfant, who was a great deal stouter than Bell, seemed to have
no disposition to fight, but only to make sport; and by his declining to fight,

and by the interference of the company, Bell's passion subsided, and his

good humour was restored, until again provoked by Chalfant's mentioning

the cape of his coat. After supper, while a woman of the company was
singing a song, Chalfant said, that was just like Bell's coat. Bell flew

into a passion; came to Chalfant; took him by the hand, said, " damn you,

if you be a man, come out and fight me," and seemed to draw him up
from his seat. As Chalfant rose to go out with Bell, a woman, who had
been sitting on his knee, said, " you are not going to strike Bell surely?'*

" No," said he, " I would not for fifty pounds!" As they came near the

door, Bell stepped out hastily before Chalfant, and, as Chalfant bent his

head going out of the door, his head and one foot being outside, and one
foot yet within. Bell struck him with a stake on his head. Chalfant fell.

Bell dropped the stake and ran off. They called after him, to come back,
he had killed the man: he answered, " no, damn.him, he is not dead yet;

and if he be, he cleared me of the law; and I will give as much to any mazi
who takes his part." Bell was pursued; but he escaped, and absconded.
He was apprehended some time after. The stake had been taken from a
small pen in the yard. Bell, some time before he called out Chalfant,

had gone out to make water, and was near the place whence the stake

was taken. But, before and after that, they seemed to be on good terms;
and Bell did not become angry again, till Chalfant again mentioned the
cupe of hin coat. The stake was produced at the trial; a stout elm stick,,

likely to kill. Chalfant's scull was broken, and he died soon after. There
was evidence given, that several months before, in consequence of a for-

mer provocation, Bell had said, that he would knock down Chalfant with
the first thing he h.id his hands upon.
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« But there was also evidence of a reconciliation. At the time the blow
was given, an axe and a hoe were lying in the yard.

« Charge of the President.—Society is instituted for mutual protection.

It is true, that taking away the life of a murderer makes no compensation;

but its example acts by way of terror, to preserve the lives of others. In

all, or almost all nations, blood has been demanded for blood.

" The laws must operate by certain rules, not the casual feelings of

jurors; and jurors must judge of the facts, according to the certain rules

of law. For miserable would be our situation if our lives depended not

on fixed rules; but on the feelings which might happen to be excited in

the jurors who were to try us. If, in the case of one man, compassion

pervert the construction of the law, to acquit; in the case of another, re-

sentment may pervert it, to condemn: and whenever guilt may thus escape

from punishment; innocence may be no longer a shield. I, therefore, know
no argument less proper, or more dangerous, or to which juries ought to

listen with greater suspicion and aversion, than that which must derive it*

force from confounding the authority of a court and a jury, instilling into

the one a prejudice against the opinion of the other, and persuading jurors

that they are at liberty to apply to facts a rule of their own, different from
that which the law applies. The Court is the mouth of the law. Whether
the facts are so, or so, it lies with you to determine, according as you be-

lieve the testimony.
" Supposing them so or so; whether they amount to murder or man-

slaughter, is a question of law for the Court to determine. You may find,

according as you believe or disbelieve the facts with the rules of the law,

that the prisoner is guilty, or not guilty, or guilty of manslaughter; or you
may find the facts specially, without drawing any conclusion of guilt or

innocence; leaving it to the Court to pronounce the construction which
the law puts on the facts found; but you cannot, but at the peril of vio-

lation of duty, believing the facts, say that they are not what the law de-

clares them to be: for this would be taking upon you to make the law,

which is the province of the Legislature; or to construe the law, which is

the province of the Court,
" All killing is not nmrder; but if there be an unlawful killing, the law

will presume it to be murder, unless the killer can show that it is not.

" Murder is killing with malice. Any formed design of mischief may
be called malice. Malice is a deliberate, wicked, vindictive temper, re-

gardless of social duty, and bent on mischief. This may be collected from
previous circumstances, or circumstances attending the manner or fact of

the killing. There mpiy be malice, in its legal sense, when there is no
actual intention of any mischief; but the killing is the natural consequence
of a careless action, as riding a horse, or driving a carriage, through a

crowd. Manslaughter is a sudden, unlawful killing, without the circum-
stances of malice, cruelty, revenge, kc. involved in the technical word
malice.

" Madness excuses from punishment of every kind, for any crime what-
soever. Anger, a short madness, when provoked by a reasonable cause,

excuses from the punishment of murder.
" You will not presume that a killing existed, unless it be proved; but

if a killing has been proved, you must presume, for the law presumes,
malice, unless the killer show that he did it in a passion, reasonably pro-

voked. Whether passion or provocation the prisoner must prove; they
are never presumed; but malice, the contrary of them, is presumed; and
if he prove them not, you will presume malice; not any particular fact, or

(ircurastance of malice, but malice in general. Nor X^ this presunnT\g
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against innocence: for the killing being proved a thing wicked in itself, it

becomes necessary for the killer to show a justification or excuse for it,

Man is a free agent; and if he do an act evil in itself, it will be presumed
to arise from an evil intention till the contrary appear; for a man must be
presumed to intend what he accomplishes.

" Cases of special verdicts are not applicable to this. Courts cannot

decide facts; and, if juries do not find them, courts cannot presume them.

But courts will presume malice from facts in the manner of killing, for

that is a construction of law.

" To exclude the presumption of malice, and, of course, to reduce the

killing below the degree of murder, on the ground of passion, there must
be both passion and provocation. Passion without provocation, or provo-

cation without passion, is not sufficient. There must not only be both
passion and provocation, but the provocation must be sufficient. For it is

not to be supposed that a rational man will, without reasonable provoca-

tion, suffer himself to be so far ti'ansported by passion, as to take away
life; and it would be difficult to distuiguish between a real passion, and a
passion affected as a cloak for malice, if the law indulged passion without
reasonable provocation. Deliberate killing, without passion.^ whatever
may have been the provocation^ is murder. For, if the killer was cool,

and master of his passion, and had the full exercise of his judgment, the

principle of responsibility thus remaining, he must Jjuffer the full effect of

his conduct.
^' What is reasonable or sufficient provocation is a fixed question of law,

not variable, according to the degree of judgment or irritability of the kil-

ler. This, being of a nature not easily, if at all, to be ascertained, would
be too precarious a standard to appeal to; and the law proceeds on surer
ground of established rules,

" An attack, though slight, on the person, or a violation of the bed of an-

other, from the high value which the law sets on these objects, is a sufR-

cient provocation to extenuate a sudden killing in the heat of passion, and
tnake it no more than manslaughter. It would be so, also, I think, if the
personal attack were only menaced, but immediately approaching, and if

under the terror, and in defence of that, an homicide were committed: for

it has even been said, though this seems laying it down much too loosely,

that words of menace^i bodily harm would come within the reason of such
provocation as would make the offence but manslaughter, An attack on
the person and safety of a friend, is a provocation sufficient to extenuate
to manslaughter a sudden killing, in the peril and defence of this friend.

If a rnaster, provoked by negligence or improper conduct of a servant; or if

one man, provoked by contumelious or reproachful words or gestures of an-
other; proceed to chastise the offender, with a weapon, and in a manner pro-
per for chastisement, and not likely to kill, and an accidental killmg of the
offender ensues, the provocation is sufficient to make'this killing but man-
slaughter. So, if, in such moderate and reasonable chastising, blows are
exchanged, or if, on such affront, the |)arties proceed to combat, on equal
terms, and he who gives the first blow kills the other in the encounter,
there being no original malice in the killer, it is but manslaughter. But,
farther than this the law does not excuse; for if, on any slight provocation
of words or gestures of contumely or insult, the passion of the insulted
person show itself in circumstances of unusual cruelty, transport beyond
the just measure of correction, and revenge itself with a weapon, or in a
manner likely to kill, and do kill the person provoking him, it is murder.
For it is settled, that no words or gestures, however contumelious, arie a
sufficient provocation to extenuate such a killing, and make it only man-
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slaughter- The law has never set so low a value on the life of man, as to

say that words are such a provocation, as, if the offended person strike with

a weapon, or in a manner, likely to kill, and do kill, it will be but man-
slaughter. Such killing has always been held murder. For the law will

not suffer, with impunity, a man to become so angry, for mere words or

gestures of contumely, as, in his rage, to kill a man. It is a fixed prin-

ciple, that, if from the weapon, or the manner of striking, an intention to

kill may or must be collected, provocation by words only is not sufficient

to make the killing but manslaughter: malice, a design of mischief, will

be presumed, and the killing will be murder. I consider this as an esta-

blished boundary, Avhich the law sets to human passion; and I hold it dan-

gerous to remove it. There would be no.freedom of censure or irony if

you must, at the point of your life, first measure the degree of another's

patience. The law then says, while you touch not the person of another,

death shall avenge the taking away of your life. When you assault the

person of another, you shall risk your own. Abstain from violence, and
the law guards you. If you employ violence, you must hazard its being

employed against you, I consider this as proper to preserve peace and
safety, and to put the weak in a state of defence and equality with the

strong.

" Such is the law, and consistent with these principles are all the cases.

" There is a case, which, at first sight, might seem to contradict this:

—

Williams, a Welchman, on St. David's day, haviiig a leek in his hat, a
certain person pointed to a Jack of Lent, that hung up hard by, and said

to him, look on your countryman; at which Williams was much enraged,

and took a hammer, that lay on a stall hard by, and flung at him; but miss-

ing him, it hit another and killed him. It was held, that he was guilty of

manslaughter. But lord Holt observes, when he cites this case in Ma%u-
gridge's case, that the indictment being only for nianslaughter, he could
not, on it, be found guilty of murder: " but," adds he, " if the indictment

had been for murder, I do think, that the Welchmap ought to have been
convicted thereof; for the provocation did not amount to that degree to

excite him designedly to destroy the person who gave it to him."
« In the case of the killing at the bowls, it was while the deceased was

fighting with the friend of the killer; his friend was attacked and in danger.
In Rowley's case, the killing is expressly said, by Coke, to have been oc-

casioned by a small cudgel; and thus, though death accidentally ensued,
the^hastisement may not have exceeded the natural measure, from the
angry father of a bleeding son. In Stedman's case, the woman had struck
the soldier, in the face, with a patten, and drew a good deal of blood. This
was held to be sufficient provocation. In Reason and Tranter's case, there
was ground to believe that there was an attempt to rescu*. The deceased
had brought down his pistols, and gave the first blow, accompanied with
menaces to the officers. A pistol was heard to go off; both his pistols

were discharged in the affray; and his sword was found drawn and broken.
Reason and Tranter were both wounded, and one of them with a pistol

shot. In the case of Taylor, he was provoked by opprobrious words. The
first blow which he gave, on this provocation, was with a small rattan cane,
not bigger than a man's little finger: and it was not until after he had been
collared; thrown down against a settle; shoved out of the room, and vio-

lently pushed out of the door, that he gave the wound Avjth the sword. In
Mawgridge's case, and in Oneby's case, the words of provocation came
first from the person killing, the fii'st blows were given by them, and that
being done in a manner that showed malice, the killing, though after they
had received wounds from the persons whom they attacked, was held to
be murder.
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*' In tlie case before us, two things are well conceded— 1. That the kil-

ling of Chalfant by Bell is, at the least, manslaughteiv--2. That, if the

cudgel or stake was previously prepared, it is murder. It is not doubted

the killing was by the prisoner, and with the cudgel, or stake, which has

been produced before you: nor is it denied, that if it were possible to pre-

sume, that the killing was on the old grudge, it would be murder: but it

is said this cannot be presumed.
« Though the Court will not presume this, unless the Jury find it; yet,

if the circumstances of the case lead strongly enough to this presumption,

the Jury may find so. The circumstances of this case do not seem to lead

strongly to this presumption—-I also think the proof of previously prepar-

ing the stake is very light. You will, however, weigh those things, taking

into view also the facility with which he could have seized the other wear
pons, the axe. Sec. and the manner and purpose of applying either.

" But I put it on this point. No provocation, but words, has been pro-

ved; and the law does not consider words as such a provocation as can ex-

cite a passion, in which, if a man strike another, with a weapon likely to

kill, and thereby kill, the offence will be extenuated to manslaughter—
When the provocation is only by words, such killmg, notwithstanding the

passion, is murder. This appears to have been such a killing. The stroke

was given with a weapon likely to kill, insidiously, before the deceased was
on his guard; and the killing is murder.

" The Jury found him guilty of murder."

On the subject of the right which may be derived from necesi

shy, or self-defence, I will refer to 1st East, 271:

" A man may repel force by force in defence of his person, habitation,

or property, against one who manifestly intends or endeavours, hy violence

or sur/irise, to commit a known felony; such as murder, rape, robbery,

arson, burglary, and the like, upon either. In these cases he is not obliged

to retreat; but may pursue his adversary until he has secured himself froni

all danger; and, if he kill him in so doing, it is called justifiable selfrdefcnce;

as, on the other hand, the killing, by such felons, of any person so lawfully

defending himself, will be murder. But a bare fear of any of these offences,

however well grounded, as that another lies in wait to take away the party's

life, unaccompanied with any overt act, indicative of such an intention, will

notv/airant him in killing that other by way of prevention: there must be
an actual danger at the time."

Thus, gentlemen of the jury, stood the law on this subject,

until the year 1794, when the Legislature of this state thought

proper to introduce a new distinction unknown to the English

law, tliat of murder in the first and second degrees. Since that

time it has been necessary to consider whether the act amounts,
not to murder or manslaughter, but whether to the first or second
degree. The act to which I have reference was passed the 22d
April, 1794. I read it from Piardon, p. 395;

" Sect. 1 ^ All murder which shall be perpetrated by means of poison,
or by laying in wait, or by any other kmd,of wilful, deliberate and preme-
ditated killiug^ Q«^which shall be comiiptted in the perpetration or attempt
to perpetrate attjfarson, rape, robbery 'or burglary, shall be deemed mur-
der of the first degree, and all other kinds of murder shall be deemed
•murder of the seeo|).d degree; and the jury before whom any person in
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dieted for murder shall be tried, shall, if they find such person guilty there-

of, ascertain in their verdict, whether it be murder of the first or second
degree; but if such person shall be convicted by confession, the court shall

proceed by examination of witnesses, to determine the degree of the crime,
and to give sentence accordingly."

I shall now, gentlemen, proceed tp read to you, two or three

cases, in which the construction has been put upon this act of

assembly by our courts. The first is that of the CommoHwealth
i)s. Mulatto Bob, decided in Easton, before Judge M'Kean,
which is reported in 4th Dallas, p. 195:

" The charge of the Court was delivered by the chief justice, who sta-

ted the facts and the law to the following effect:

" M'Kean, chiefjustice. The evidence in this case may be comprised
in a few words. It appears, that a wedding being fixed for Easter Mon-
day, a considerable number of negroes assembled; and, about 10 o'clock

at night, a quarrel arose between mulatto Bob, the prisoner at the bar,

and negro Da-vid, the deceased. For a while the parties fought with fists,

and the prisoner was heard to exclaim, " enoughl" The affray, however,
became general, and continued so for some time. When it was over, the
prisoner went to a neighbouring pile of wood, and fui'iiished himself with
a club. He was advised not to use it, but he declared that he would, an<i

entered the crowd with it in his hand. After remaining there about ten

minutes, he left the crowd without his club; and, again repairing to the

wood-pile, took up an axe. Being likewise dissuaded from returning to

the crowd with the axe, he said " he would do it;" and, striking the instru-

ment with great passion into the ground, swore, " that he would split down
any felloivs that were saucy." Accordingly he mixed once more among
the people: a struggle was immediately heard about the axe: the prisoner

then struck the deceased with it on the head: the deceased fell; and as he
was attempting to rise, the prisoner gave him a second blow on the head
with the sharp edge, which penetrated to the brain. After languishing
three days, death was the consequence of this wound. From these facts

we are to inquire, what crime the prisoner has committed? Murder, in

the first degree, is the wilful, deliberate dxid premeditated killing of another.

There are various inferior kinds of homicide; but, on the present indict-

ment, our attei^tion is confined to a consideration of the highest and most
aggravated description of the crime. Then, let us ask, did the prisoner

wilfully kill the deceased? It is not pretended that there was any acci-

dent in the case; and, therefore, the act must have been wilful. Was the

killing deliberate and. premeditated? or was it the effect of sudden passion,

produced by a reasonable provocation? There had been a combat with
fists; but this was over, when the prisoner, without any new provocation,

first procured a club, and, losing that weapon, afterwards armed himself
with an axe. It cannot, surely, be thought, that the original combat was
a sufficient provocation for the prisoner's taking the life of his antagonist.

An assault and battery may, indeed, be resisted and repelled by a battery

more violent; but the life of a fellow creature must not be taken, unless in

self-defence.

" It has been objected, however, that the amendment of our^enal code,

renders pre7)ieditatioTi an indispensable ingi'edient to constitute murder of
the first degree. But still it must be allowed, that the intention remains,
as much as ever, the true criicrion of crimes in law as well us ethics; and
the intt'nlioii of the party can only be collected fronv liis words and aitious.
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Tn the present case, the prisoner declared, that he 'Would split the scull of

any fellows who should be saucy; and he actually killed the deceased in

the way which he had menaced. But, let it be supposed, that a man, with-

out uttering a word, should strike another on the head with an axe, it must,

on every principle by which we can judge of human actions, be deemed
a premeditated violence.

" The construction which is now given to the act of assembly on this

point, must decide whether the law shall have a beneficial or a pernicious

operation. Before the act was passed, the prisoner's offence would clearly

have amounted to murder; all the circumstances, implying that malice,

which is the gist of the definition of the crime at common law: and, if he

escapes with impunity, under an interpretation of the act, different from
the one whiclrwe have delivered, a case can hardly occur to warrant a con-

viction for murder in the first degree.
" Tenderness and mercy are amiable qualities of the mind; but if they

are exercised and indulged beyond the control of reason, and the limits of
justice, for the sake of individuals; the peace, order, and happiness of so-

ciety will inevitably be impaired and endangered. As far as respects the

prisoner, I lamei^t the tendency of these observations; but as far as respects

the public, I have felt it a sacred duty to submit them to your considera-

tion." " Verdict, guilty."

I will now read, gentlemen, a manuscript report of a case that

occurred in 1797—the Commonwealth against Owen O'Harra;

decided November 29th, 1797, at Philadelphia, before Judge
M'Kean.* \_Mr. Ingersoll here read the report of the case,

with the charge of the ChiefJustice. "^

There is one more case, which I will read to you, that of the

Commonwealth vs^ Dougherty; tried in 1807, in the Court of

0}'er and Terminer, before his honour Judge Rush and Justice

Wolbert:

" Daniel Dougherty, the elder, was indicted for the murder of Daniel
Dougherty, the younger, his uifant child, aged about two years.

" It appeared that the prisoner had resided near the Falls of Schuylkill?

he was an honest, industrious man; but was addicted to intoxication, and
Avhcn in that state he was quarrelsome. That he had made a vow to ab-

stain from the use of ardent spirits for six months; with which vow he had
strictly conformed.

" It was also in evidence, that his wife was oi a choleric temper, and
-would occasionally drink too much.

" On the day the fatal catastrophe happened, they were both inebriated,

and disputed. At a late hour of the evening, they were discovered near
the wood-pile, a short distance from their own door, and he was persuading
her to retire to the house, which she refused: high words ensued, and,

t vcntually, she thre%v several stones at him, one of which struck him on
the arm. A few minutes after they were seen struggling together; at

this time the deceased was not observed, but immediately afterwards the

wife was discovered fleeuig towards a neighbour's house, with the deceas-

ed in her arms; the prisoner pursuing, with an axe in his hand, which had
iiot bc„n before perceived. ^Vhcn tiie prisoner came within reach of his

* For (his rrport^ -vide the ./Ifyfiertdix.
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vife, he made a blow at her with the axe, which fell on the head of the
deceased as he lay on the wife's shoulder, and caused a mortal wound, of
which the deceased instantly died.

" The prisoner, as soon as he recovered the use of his faculties, showed
signs of a sincere repentance. The deceased was his favourite child, and
he discovered much sorrow for his loss, as well as distress for the manner
t)f his death. He was not arrested until several days after; and, in the in-

terim, had many opportunities of escaping; but did not avail himself
thereof.

" The Court gave the following charge to the Jury:
" The prisoner in the bar, Daniel Dougherty, is indicted for the murder

of his own child", Daniel Dougherty, junior, an infant, about the age of tv.o

years; and, by your verdict, you are to decide whether he be guilty. Pre-
viously to saying any thing on the general facts, or on the law, suffer us
to remark, tliat the intoxication of the prisoner, at the time he killed the
deceased, and the consequent expression of sorrow for his conduct, are
not, in the eye of the law, the slightest excuse or palliation of his crime.
It should seem, indeed, as if all ages and nations concurred in this senti-

ment. It is recorded in history that Alexander the Great, killed his friend

Clitus, in a fit of passion and drunkenness; ytt Alexander has always been
supposed guilty of murder. Historians, therefore, when they relate that

event, uniformly speak of it as the murder of Clitus by Alexander the
Great.

" Murder is the killing a person with malice, which may be either ex-
press or implied; and malice may, in general, be defined to be a wicked-
ness of heart and disposition—a mind coolly bent on revenge and destruc-

tion. We are informed by our law books, and taught by experience, that

this disposition of heart may exist amidst a tumult of passion, and that

passion does not always deprive a man of reflection. The frame of the
human mind is veiy different. In some, the passion of anger tears up rea-

son by the roots; in others, it is seen scarcely to impede the cool and re-

gular operations of the understanding. This shows the wisdom of the
law. If in the act of killing, the party discover so much reflection as to

know what he is doing, it will be murder in the first degree. It is to

thoughtless violence, to rash and unreflecting rage, the law extends its

benignity, so far as to extenuate the killing to the offence of manslaughter.
" It is alleged, that the act of assembly of 1794, has produced a change

in the law of murder, in Pennsylvania. It has so, to a certain extent. It

has been decided, since the passing of that act, and I think very properly,

that the inte?ition is the essence of the crime, and that killing a person with
circumstances that evidence a depravity of heart, is, in Pennsylvania, mur-
der in the first degree.

" The act of 1794 declares, ' that all murder which shall be perpetrated
by means of poison, or by laying in wait, or by any other kind of w ilful,

deliberate and premeditated killing, or which shall be committed in the
perpetration or attempt to perpetrate any arson, rape, robbery or burgla-
ry, shall be deemed murder in the first degree; and all other kinds of mur-
der, shall be deemed murder in the second degree.'

" From the words of this law, it should seem four modes of killing are
enumerated, any one of which will be murder in the first degree. In the
last, viz. where a man kills another in the perpetration or attempt to per-
petrate the crimes mentioned, the intention is excluded, as not necessary
to constitute the crime of murder in the first degree. But with respect
to the three other modes of killing, viz. by poison, laying in wait, or any-

other kind of wilful and deliberate killing, the intcniio7i is still the essence
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of the crime, and its guilt, since the law as well as before, consists in tak-

ing away the life of a human creature, with circumstances which show a

cool depravity of heart, or a mind fully conscious of its views and designs.

Whenever this is the case, whenever it appears from the whole evidence

that the crime was at the moment^ deliberately or intentionally executed,

the killing is murder in the first degree. It is sufficient to constitute this

crime, if the circumstances of a wicked and depraved disposition of mind,

or, as it is expressed in the law, of wilfubicss and deliberation^ are proven,

though they arose and were generated at the jieriod of the transaction.

This construction of the law is certainly a sound one, because it is per-

fectly agreeable to the words; and the intention^ as it ought, still remains

and constitutes the essence of the offence.

" But it will be proper to go a little further on this subject. As the

i7ifentio?i constitutes the crime, there is no doubt that since the passing of

the act, if a man should mix a glass of poison for one person, and another

should take it, it would be murder in the first degree. So, if he were to

shoot at one, and kill another, it would be murder in the first degree.

Where the original intent is murderous, the crime, on legal principles, is

the same, whoever happens to be killed. This position, it is believed, is

not less true on moral than on legal grounds. The murderous intention,

the wicked disposition of heart, being once established against a particular

person, the nature and guilt of the action are immutably fixed, whoever

may happen to be killed.

" Under murder in the second degree, mentioned in our act of assem-

bly, may be included, those cases of constructive murder which are often

stated in the English law books, and which in that country are followed

by capital punishment. A man shooting at a tame fowl, with mtent to

steal it, kills a person, that, in England, is murder, punished with death;

but, in Pennsylvania, it would be murder in the second degree. An offi-

cer of justice, or a private man, is killed, in endeavouring to part two per-

sons whom he sees fighting, this, in England, is murder; but, in Pennsyl-

vania, it will be murder in the second degree. A person throws a large

stone, or a piece of timber, from a house into a street, where he knows
many people are passing and repassing, and kills another, this, in England^
is murder; but, in Pennsylvania, it would be murder in the second de-

gree. So, a man in E.ngland, riding in a road a dangerous horse, apt to

strike, happens to kill a person, it is murder in that country; but, inPtn/j-

sylvania, it would be murder in the seeond degree.
" We now come to the point:—^what was the intention of the prisoner?

in the bar, when he killed Daniel Dougherty, his child? for, if his intent

was to kill his wife, and killiiig her would have been murder in the first

degree, killing his child will also be murder in the same degree; as much
so as if he had prepared a cup of poison for his wife, and his child had
drank it.

" In our attempts to discover the intent of the prisoner in striking at his

wife, we must be guided by probability and by analogy. A person runs
a sword through the body of another and kills him, this will be murder in

the first degree, unless circumstances should palliate or justify the act.

The same may be said when one kills another by the discharge of a gun
or pistol. In those cases, the nature of the instrument speaks for itself,

and forces the conclusion that death was intended. So, where a crow-bar,
a pitching or broad-axe are used, or any other deadly weapon, we are un-
avoidably led to believe that death was intended. It is true, the crow-bar
and the axe do not alivays deal death on the person stricken: but it is no-

less trucj that the ball or the sword may pass through .the body without
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killing. In all these cases, where such deadly weapons are used, ifdeath,

the natural and probable consequences, doth not ensue, it must be ascrib-

ed to the providence of God and not to the design of the party. And when
death actually ensues, the intent to kill is too glaring ever to be doubted
by any rational mind. It would be the height of folly to doubt whether
the intent was to kill a man, who dies in consequence of having his

throat cut, because it is possible a man may have his throat cut and not

die of it.

« Having thus stated the law, what are the facts in the case now before

you? In general, it appears, from the evidence of Mary Doak, that the

prisoner was very much intoxicated; that his wife and he were quarreling;

that the noise waked the witness; that he insisted that his wife should go
into the house with him; that she refused and abused him, and threw stones

at him, and that one of them hit him on the arm: in a fenv minutes after

this, noise was again heard by Mary Voak, who got up a second time, and
called George Schrenk, and that when he came he found them struggling;

that the wife immediately ran towards the house of D.oak, the prisoner

pursuing her with the axe, and, striking at her, killed the child in her arms.

What is the nature of the provocation received? It does not appear that

throwing stones at the prisoner induced him to use the axe, for he had not

recourse to the axe immediately in order to be revenged. Mary JDoak^

who had seen the stones thrown, went away, shut her door, and had gone
to bed, when she again heard them making a noise, and, getting up the

second time, called Schrenk, and saAV nothing moi-e, Schrenk, when he
came in, saw them, as he says, struggling; and she instantly fled, was pur-

sued by the prisoner, with the axe, and the fatal blow was struck:—^neither

of the witnesses has informed us how or when she got the child in her arms.

It is probable she had it in her arms when they were struggling, for Schrenk

saw her run from her husband, with whom she was engaged, and the pri-

soner instantly pursuing her. She could not have struggled long with the

child in her arms, and, perhaps, she had taken it up, after throwing the

Stones at her husband. The prisoner was urging her to go home, which
sshe refused; and, it is possible, from her running to the house of Doak,
she did it to avoid him. It is clear, no greater provocation appears, than

her throwing three or four stones at him, one of which hit him, an.d that

after throwing the stones, there had been a lapse of a few minutes before

the fatal blow was givem
'

" It is then a question, whether the prisoner, using a deadly weapon^
can be justified by the throwing of a few stones, and being hit with one of

them. If he had pursued her immediately, and struck her with a weapon,
not likely to kill, there is no doubt that he ought to be acquitted of mur-
der; but where the pursuit was with a deadly Aveapon, and some time after

the provocation, we cannot hastily say he ought to be acquitted. The im>-

plied malice, arising from the weapon made use of, that the party intend-

ed to murder, wjU operate in this case, if the provocation be not sufficient

to justify the act.

" I have observed, this case is to be considered as if the prisoner had
killed his ntfife. She was certainly the object of his vengeance; the blow
was aimed at her, and its guilt is, in every view, the same as if she had
experienced its destructive effects. The point is, was he justified in tak-

ing away her life by the means he used, and for the provocation she gave
him? I think it extremely doubtful Avhether he was; because the provo-

cation does not seem sufficient to justify the use of an axe, and because
some time had elapsed after the provocation,
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« Ygu, however, are in this case judges botli of tlje luw and Tact. If you

are of opinion the injury the prisoner received from his wife's throwing^

stones at him, and hitting him, kept his passion boiling till he gave the

fatal blow, we think it your duty to find him guilty of manslaughter. But

if you are of opinion his passion had time to cool, or in fact had cooled,

after the assault on him by his wife, it is your duty to convict him of mur-

der in the first degree.
" The jury after having been absent some time from the box, returned

with a verdict, against the prisoner, of Mannlaw^hter. He was sentenced

to five years imprisonment at hard labour."

You will, gentlemen of the jury, bear in mind the principles

of law, which are established by the authorities I have read, when
you consider the question of the guilt or innocence ofthe prisoner.

It has been proved that John Carson was killed by Richard Smith:

I believe it has not been denied. You are to consider, was this

killing justified by the cuxumstance of the minute, or was it of

that cold premeditated kind which the law points out. It appears

from the testimony of the persons in the room, all three concur-

ring in every point that is material, that Richard Smith came
into the room, concealing something under his coat, which af-

terwards appeared to be the pistol, and, addressed only in terms

of civility by captain Carson, deliberately, at least wilfully, drew
the pistol from under his coat, levelled, and fired it into the mouth
of captain Carson. We think this case amply supported by tes-

timony. We think, gentlemen, every word promised in our

opening has been fulfilled. The act itself shows malice, the

principal ingredient of nmrder; and the evidence of the black

girl, respecting the language he had used a few days before; the

evidence of the black man, who went for the pistol; the evidence

of his expression of countenance when he came into the room;
his instant flight; his endeavour to escape from the room—all

show that malice so evidently, as to justify a verdict against him.

An attempt has been made, to show that captain Carson had no
right to charge him out of the house, the property to which was
first vested in Mrs. Carson, as ^feme sole trader, and transferred

to Richard Smith by the marriage. Upon this point, you will

be charged by the Court, I presume, that she, as ^.feme sole tra-

der, ceased to have any right, except those she had in conjunction

with her husband, upon his return—he became equally master of
her person and property. Upon the subject of divorce, it is true,

the act of assembly provides, when a man is absent above two
years, and, during his absence, his wife marries, upon a rumour
in appearance well founded, although, in fact, false, upon his re-

turn he has an option, for six months, under the new act, whether
to confirm the marriage or insist to have' his wife back. It has

appeared, gentlemen, that captain Carson had, at one moment,lii-
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tended to procure a divorce; but the law having eWcssly given

him six months to make up his mind—die six miiths were not

elapsed, not even six weeks had elapsed, when he dicidedly made
his election, after waving the proceedings for a divffce. He made
an agreement with his wife, and went to his house to take peace-

able possession. It is an established principle ofiaw% that every

man has a right to institute an action, and at ai^' time to with-

draw it: until the decree of the court, captain Qrson continued

the husband of Mrs. Carson: she continued to have a right of

dower, and, in case of his death, would have been entitled to

one-third of his estate; and he continued in every respect her

husband. Under this view of the circumstances and the law,

the prosecuting officer thinks the case wants a verdict of guilty.

Unless, on the part of the prisoner, something fuore appears than

we have yet heard, we shall anticipate that yerdict, which the

laws of our country and the case call from you.

Jonathan B. Smith, Esq_. then addressed the Jury:

May it please the Court—I appear before ^^ou, gentlemen of

the jury, with an uncommon degree of pleasure; because I feel

the satisfaction which arises from a consciousness of doing right,

and of assisting the unfortunate. I have already appeared be-

fore you in the character of a witness—I now substantiate that

evidence by my opinions—my arguments—to prove to you,

with respect to the crime which is alleged against him, the per-

fect innocence of the prisoner. He is indicted for one of the

most heinous and horiid crimes of which human nature can be

guilty—Premeditated murder!—The mere name of which so

confuses and blinds the general intellect of society, as to render

its judgment indiscriminate and cruel—as to confound facts

with fancy—as to punish more from the horror of the crime,

than the evidence ofthe circumstances. In the present instance,

such has been the case. The public mind has been irritated to

an unexampled extent; and I sec, with undisguised regret, that

it has suffered the misconceptions of the head of the people to

creep into their hearts, and infect them with an unheard of ma-
lignity. I could point out to you, if necessary, the means used

to excite this irritation. Suffice it to say, that not one hole or

corner, from the pulpit to the beer-house, has been left unseareh-

ed, for materials to augment and kindle the pu1:>lic n.ialice. But,

gentlemen, it is not by the mistakes of the pulpit, of all places

most holy, and which ought to be consecrated to the God of

truth and mercy; nor by the stories of a beer-house, die scat of

intemperance and folly; that the prisoner must be tried. No.

£;entlemen; he looks with confidence to the railings of that little
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box, Avhich sparates you from the errors and prejudices of the

mass of yourfcllow citizens—he looks confidently on you and

the laws of Hs country, for that humanity and justice, upon
which he relits for an acquittal.

The attoriKy-gencral, who has just now taken his seat, has

reminded yoi, gentlemen, of the precept of the decalogue,
*' Thou shalt mt commit murder." Permit me to remind you,

as the deceasel should have remembered, " Thou shalt not

commit adulte^^"—" Thou shalt not covet tliy neighbour's

house, nor any hing that is his." All these commandments
were disregarded by the deceased. He determined to take to

himself the woman legally married to the prisoner—to drive the

prisoner out of a house legally in his possession—and, for both,

to commit a murler. The prisoner was then married accord-

ing to the laws of liis country, and he could then, consistently

with those laws, 1 ave taken Carson's life. He did not want it.

But he wanted self-protection; and he constantly had recourse to

those hnvs for it—until it was too late. Look on the other hand
-—Did Carson seek that protection and assistance? No, gentle-

men; he assumed with his own mind to be the judge, and with

his own hand to be the executioner of the law. Four days pre-

^ ious to the fatal day, he pursued Smith with an avowed design

to beat him. The fatal evening he held out the same language
and the same menaces. " Out of this house you must go.

—

My hands are tied." What! was that man's hands tied, who,
a few days before, imder the cloak of peace, at the same table,

dining in a most social manner, with the pledge of health yet

mantUng on the bowl, and a smile of affected friendship on his

face, turned suddenly and made an unexpected and assassin-like

attack on the prisoner!—an attack which had for its object the

destruction of his person and the annihilation of his life! But I

will not follow this train of argument further. You must be
satisfied, that, through the whole of this distressing transaction,

Carson was the man of violence, inconsistency, and outrage

—

Smith was the man of fear, apprehension, caution, and weakness;
continually calling on the laws of the land for protection and
safety, until that fatal crisis, when no tribunal was open to him
but that of nature and self-defence. But, gentlemen, I will fol-

low the path shown me by the gentlemen who preceded me, and
refer to some authorities in support of the positions I have taken;

and, in order that we may the better understand, I will relate the

circumstances disclosed by the evidence in a chronological or-

der. The first account we have of the prisoner, places him in

the service of his country on the lines. He there sustained the

character given of him by colonel INlullany, which refutes those
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ridiculous reports you have heard out of doo!s, and that more
ridiculous and vindictive dying declaration of Carson, that he

was a coward. His character was that of an active, intelligent, ,

and brave officer: for, permit me to remark t3 the attorney -ge-

neral, that to be useful, a soldier must be bra\e. After the de-

rangement of the army, we find him returning to his former re-

sidence: but, at Philadelphia, he becomes acquainted with his

present wife, and marries her. An indirect species of evidence,

induces us to believe he was introduced to her onc'day, and '

married her the next. But, allow me to remark, that this cir-

cumstance is perfectly immaterial, except to calumniators.

—

Soldiers and sailors ai'e unused to long and tedious courtships.
^

Their attachments are lasting and sincere, though their affections

are suddenly won. This is no proof of guilt. Besides, it has

already appeared to you, the lady was a superior woman, of a

temper and accomplishments, and attractions, sufficient to over-

come and govern an older and wiser man than the prisoner, and,
j

in his opinion, to render a married life happy. He was, besides, /

totally unacquainted with society here, and, it is probable, that

'

after so long a period of service, he wished to lay himself at the,

feet of an interesting \yoman, and be encircled by the comfort

of a domestic tie. Nothing on this head can operate again'^

him. It has not been proven to you that he knew her husbais

was alive. In the confidential conversation with Mr. Ewiijst

he did not acknowledge it, and it may, from the character of tlnd

conversation, be presumed, that had he known it he would haW,

said so. At this time she was called Miss Carson; married %
that name, and she is now indicted as a spinster. There wast

besides, a rumour of Carson's death, and this rumour has beeti'

sworn to. Such a rumour places it in the power of the relict^

to become married to whom she pleases, after two years absence.

So far as to the act of marriage. For some months, it appears,

they lived together happUy—for some months !Mrs. Baker re-

ceived him as her son-in-law, and sanctioned the marriage in

every manner she could. Smith was enveloped iu all that gra-

tification a new marriage preduces, and she was enjoying all

the happiness of connubial affection. At this moment the clouds

collect—Carson, absent nearly four years—never heard from

—

reported dead—stalks, like a ghost, upon their stage. On his

return, however, instead of going to the house, as an affection-

ate husband might be supposed to do—knowing that neither

common sense nor the laws of the country would ^varrant his

claim of her immediately—he went to the house of his mother-

in-law. And, what is his subsequent conduct? Does he resort

to the proper tribunal to reinstate him in possession? Docs he
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go to Smith and demand his wife? Does he take the proper

steps to reclaim Ijer? No, gentlemen; the first acts of the un-

fortunate man shojiv nothing but deadly rage and hostility against

the prisoner, who certainly, at that time, never offended against

him. How, on tie contrary, was he received? Did Smith dis-

play even that hostility which the weakness of our nature might,

l>erhaps, under those circumstances, palliate? On the contrary,

he received him with moderation, with politeness, even with hos-

pitality. He recognised in him the former husband ofa woman
to whom he was now united by equal or superior ties. Although
he had no legal pmof of it, he recognised the connexion. We
may deduce from the evidence, that Smith was desirous to ter-

minate the disagreeable posture of affliirs by a reasonable and
amicable arrangement. There were several meetings—several

conversations for tliis purpose. Smith was even prepared to

leave the city: and, before Judge Badger, he showed a generous

determination to put his rival to no inconvenience whatever, on
his mere pledge of honour, not to molest him until that arrange-

ment should he completed; which, it is probable, would have
been on the Monday following. When the evidence on the

iWt of the prosecution goes to establish this fact, it must be
pdnclusivc. But all these manifestations, and particularly the

cctcrmination to leave the city, were previous to the serving of

dtat fatal subpoena for a divorce. Previously to Carson's taking

tlat that writ. Smith displayed every disposition to settle the

'pusiness amicably. That act—that fatal act of Carson's, re-

quired and bound Smith to a different course. It threw the

lady on his bosom alone for defence. It absolved Carson from
all obligations to her, and her from all duties to him. It re-

newed and confirmed the bridal vows of Smith, and bound him
to herself and her protection forever. Gentlemen! the prisoner

having received the deceased in this amicable and pacific man-
ner—having shown his disposition to be totally void of all hos-

tility whatever—found himself in imminent danger of losing his

life. During one of those amicable visits I have referred to,

Carson was invited to dinner. Smith sat at the head of the

table, Carson at the foot, and Mrs. Smith at the side. At that

moment they talked of an amicable agreement. All was con-

C(jrd, peace, and amity. But, in this scene of social pleasure,

A\hile the cup consecrated, even in barbarous ages, to mutual
trust and confidence, was at his lips, this traitor, this assassin,

buPbt from his assumed hypocrisy, and scattered that peace and
confidence, by an act at which a daemon would shudder.

—

Captain Carson turned to the prisoner, and said, " I am told,

sir. you go armed for me." Smith, confiding in his honour,
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-immediately threw open his bosom to him: " I give you my
honor I do not." What was Carson's answer? An epithet

and expression, so gross, so impious, so horrid^ that this

court would not hear it aU. But^efore these expressions

escaped his Hps, instantaneously, with the rapidity of light-

ning, Carson grasps a knife, the knife with which he fed him-
self at Smith's table, and launclied it at the prisoner's breast.

This deadly blow was averted by Smith's grasping Carson's

arm with both his own; taken by surprise he had strength

only sufficient to hold one arm. But Carson finding his arnvX
restrained, having time to reflect, and save himself from the

guilt of assassination, seized another knife; Smith loosed his

hold and endeavored to fly. Carson, with both knives and
both arms, and all the energy of his heart and soul, stabbed
at him again. Mrs. Smith resigning her own to defend her
husband's life, threw herself between them, pressed dowa
Carson's arm and preserved her husband's existence for that

time.

Gentlemen, the deceased Carson in confessing to the truth

of these facts, and after confessing his intention to murder
Smith, carried this demoniac malignity of heart so far as to

brand him with the name of an assassin and a coward. He in

now dead, but he has written his own epitaph, and truth and
justice and mercy order me to proclaim it. On the occasion

I have spoken of. Smith fled; he was unarmed—yet he is

stigmatised as a coward. On another occasion, when he did
not fly, the attorney general calls upon you to pronounce him
a murderer. Unhappy man! which choice shall he take. He
fltd-—that young man, whose intrepidity has been unques-
tioned, in the breast of the storm, who has repeatedly offered

and exposed his life to the enemies of that country which is

now pursuing it; this man fled; yes, gentlemen, he fled to

that sanctuary which, I trust, will be ever open—to the sanc-

tuary of the law.

Gentlemen, if at this moment the prisooer at the bar had
armed himself with any weapon, and returning to the house,

had immolated the ruffian assailant on the spot, I know of no
law in this country or England, which could convict him of

murder. What then did be do? Unsuspecting and honest, he
had neglected to arm himself, as he had a rigl t to do. It was
now become necessary, and after a circumstance like this, I

know no man who would neglect it. He procured pistols,

and expressed at the time, his intention to defend himself,

his house,, and his wife, from that injurious assailaot. Sitting

N
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in the kitchen he examined the pistol, found it loaded, ancT

declared that if Captsin Carson entered his house, and laid

hands on him, he would ^ihoot him. I ask you, is there any
man, who, under the l^^e circumstances, would not? Is

there any man so base ks to permit a ruffian to trespass on
his house, to obtrude r>n his person, to violate his wife under
his roof, in his heariig, almost before his own eyes? Would
he permit his character and his person to be hooted at—the

scorn of society—without risquing very much to prevent

such dreadful consequences. No, indeed, gentlemen, that

feeling, that spark of etherial divinity and independence which.

God and nature have implanted in our breasts, would not
permit it.

Gentlemen, the opinions of no jurist, the decisions of no
judge, the verdict of no jury, the acts of no legislature, the

power of no sovereign or state, despotic or free, ever has or

ever will eradicate that feeling, or repeal that law, which is

inherent in our nature, and which the Almighty blew into

our nostrils with the breath of life, the will and the right to

defend it. No municipal law deprives us of the rights and
duties of self-defence. The constitutions of the whole United
States guarantee and consecrate the right of every citizen to

arm for his own defence as for that of his country-—and it

is the invaluable privilege of a citizen to use those arms when
necessity requires a victim—For these rights and privileges

the greatest sacrifices have been made. Revolutions which
blaze like the milky path of history, with the brightest and
the best examples of illustrious lives, have arisen for it; and
those sacrifices and revolutions have been universally sanc-

tioned, not only by the applauses of their own age, but by
that of all posterity.

But you are required to say, on your oath, that he procu-
red these weapons for deadly malice and revenge. Can you
believe it? Can you say that the pistols were not procured
for self defence, and for the most sacred purpose, to defend
his wife's honor from violation—that woman who had won his

love, and whom he truly loved alone of all her sex? If he had
borrowed them for any other purpose, he had an opportunity
immediately and justifiably to use them—But he did not, be-
cause he did not intend it. Had his intentions been malicious,

had he premeditated a deliberate murder, he might have in-

stantly returned, or recurring to Carson's own arts of strata-

gem and dissimulation, he might have procured an interview

privately, without a witness, and have perpetrated the deed
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with impunity. On the contrary, he took them to his wife's

chamber, and kept them in that closet, ready only in the last

extreme, to defend the citadel of his domestic happiness, and
the sanctity of his bridal bed. But further, he did not trust,

the danger of another attack, without a recourse to the pre-

ventive justice of the city, which he never would have done,

had his intentions been impure or murderous. The very af-

ternoon on which this Italian attack, the result of Carson's

acquirements in his Ulyssean travels, was made, Smith took

out the proper writ, which he expected would be immediate-
ly used, and did not, though armed, return to the house. I

was going to relate to you what you are to infer from the

-evidence, that when Smith had applied for a warrant and pro-

<;ured it, and put it into the hands of the proper officer, Mr.
Hoops; Carson's body would have been that day taken but
for the indulgence and clemency of Smith, who from regard

merely to Carson's feelings, permitted him to appoint a time
for the hearing before the magistrate. This appointment took

place at Judge Badger's, not until the second day, and agree-

ably to the concurrence of Carson,

Where in the course of this transaction does the prisoner

disclose the malignity of disposition which the Attorney Gen-
eral imputes to him? But again, knowing the pecuniary situ-

ation as well as the friendless posture of Carson's concerns,

and making a proper allowance and charity for his unfortunate

situation. Smith expressed himself willing to take his word
and honor, not to molest him until the affliir was legally set-

tled. "I do not insist on any security in money, I will take

captain Carson's word of honor not to injure us." But the

judge, and I myself, thought it perfectly necessary to bind Car-

son over to keep the peace and be of good behaviour. By our
consent and with his usual and characteristic lenity of dispo-

sition he accepted Joseph Hutton—-a bail certainly ir^suflicient.

This further indulgence proceeded from tlie prisoner at the bar.

It sprung from that temper which endeavoured to mollify and
assuage, by every species of kindness, the fury that, was bur-

ning in the brekst of the unhappy Carson. Gentlemen, it was
about this period, it was at this moment the wish of Smith to

accommodate the matter according to his own sense of propri-

ety and a becoming pride. He was about going to a distant

part of the country, and only waited to make such a settle-

ment, as would preserve his character from the imputation of

an ignominious flight. What was the conduct of Carson? Did
he wait? Did he treat hun with that delicacv alwavs shewn t@
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himself? No, gentlemen, he said, I will not permit you to

depart in peace— I will drive you out of the house—T will blast J

and destroy your happiness and your character."
'

If Smith had at that moment left the house or the city,

what would have been the reputation left behind him? He was

before charged with adultery,his flight would have confirmed it;

he was charged with cowardice, his flight would have confirmed

it; he was charged with many guilty circumstances, his flight

would have confirmed them all. His friends would have been

ashamed to meet him, and afraid to extend to him the com-

mon civilities of life, or to afford him the common necessaries

of existence. An outcast and a vagabond, his curse would
have been complete and the measure of his misery full.

Whi;t further is the conduct of Carson at this time, when
Smith was even preparing to leave the city? He commences a

suit of divorce from his former wife, and the writ is served up-

on her. He diereby bound Smith to remain in the house, he

confirmed and ratified Smith's marriage with h?s wife, and

threw^ back upon Smith all those vows and obligations of pro-

tection and adhe#ence to his wife which he had made before

the alter.

But Carson has not wound his toils around his unhappy vic-

tim. Another web of madness or wickedness or inconsistency

must yet be wove. After having, in this manner, told Smith,

you shall not leave this house, you shall stay with this woman
as her husband, he next seeks a pretence for entering that

liouse again, for the gratification of his brutal passions, either

of lust or murder. The arts of the basest diplomacy, the most
profligate courts will not furnish an example more hideous
than this finesse of Carson's. He made, as is pretended, in the

presence of the busy-body, the intriguing,mild and immaculate
Mrs. De Gorgue, an agreement that Smith should abandon
his wife. An agreement to which Smith was no party. It was
not even known to Smith. He did not, because he could not,

regulate his conduct by it—Tlie bill of divorce and his wife's
increasmg fondness were his guides, and he perhaps has heard
of this agreement for the first time this day. No direct evi-
dence is brought that he knew it, and he was at this time un-
suspiciously going the rounds of affection and dutv, which
persuaded him that all was safe. At this moment, when it is

pretended his wife was casting him from her, to resume the
inebriated embraces of the intemperate Carson; they were
actually in the enjoyment and mutual enjoyment of each
Others conversation. His attachment was unimpaired and her



101

uftections apparently undiminished, during the whole of thi.-i

vile and pretended affair. If Mrs. De Gorgue's evidence be
false, it is useless; if true. Smith is the innocent victim of de-
lusion. But I ask you as men of sense, whether evidence like

this ought to have any effect on the prisoner's life? It may be
said that Smith's letter was a proof of his knowledge of
that agreement. The letter is no proof. It may have been ac-

cidental. Incidents of this kind may, and frequently do coin-

cide without any connection. But where is the connection?

Where in that letter is a reference to the agreement? On the

contrary, it h?s been shown to you, Smith hnd previously

made up his mind to retire from the city, from motives of
principle or of pride. Suppose he had known it? There is no
difference when or how the agreement was made^ The sub-
poena for divorce was issued and this was Smith's legal guide.

After doing this legal act, it was not in Carson's power tore-

tract to the injury of the prisoner at the l3ar. Setting this

question of law aside, another part of the business comes be-

fore you. It appears from the agreement that captain Carson
was to return to the house on Monday. Had Carson staid un-
til that time, he might perhaps have been permitted to go to

the house, since the arrangement of Smith might have been
completed, and then indeed no disagreeable accident could
have occurred. But with that inconsistency and impetuosity

characteristic of Carson, contrary to the advice of his lawyer,

as Mr. Ewing says, and certainly contrary to every dictate

of propriety, he did go to the house. It is pretended he was in-

vited by Mrs. Carson to come between eight and nine

o'clock, before which time, the prisoner at the bar was to have
gone out; but he did not wait for that time, and came to the

house between seven and eight. After what had occurred, it

was impossible for Smith to meet him without sensations of

resentment or indignation. He avoided him; he left Carson
and Mrs. Smith alone with an unsuspecting and injudicious

confidence. He again reposed trust where it ought never to

have been placed. He went out to exhaust the time. He was
employing himself that evening in the most innocent man-
ner. He was giving a flow to those feelings of his heart Mhich
are totally inconsistent with the devilish passions with which
the Attorney Genisral would invest him. He vv^as on his re-

turn home, when probably, suspecting the business between
Mrs. Smith and Carson was not concluded, he went into Mr.
Sergeant's tavern. In the mean time such had been the con-

duct of Carson as to excite the feclinq:s and fears of his ^^ ifc
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both for herselfand her husband. He threatened him, and in-

sisted to sleep with her. You remember her answer— ' He
could not and he should not.' This lady,who it is pretended had

just then redevoted herself to him for life, flies from him, as

from a wild beast, to find her lawful husband and throw her-

self into his arms for protection. She found him—she sent

in a boy about sixteen, perhaps her son, for him. Now, gen-

tlemen, put yourselves in the place of the prisoner at the bar;

imagine yourselves in the possession of a wife tenderly

loved; that you left her with a man having once some claims

to that indulgence; that before you return home, you meet
her seeking for you, cold and trembling, driven from herhome
in a severe night,to walk alone like a houseless and unfriended

wanton, the streets of Philadelphia; that her person had been

threatened with violation; that a determination of that kind

had been shown by the wretch with whom you had entrusted

her; that she had fled from him with disdain and terror, and
threw herself into your arms for protection. What would you
have done? The feelings of men and ol nature are not to be

trifled with. Circumstances of this kind might palliate the

most deadly resentment. Did he fly to revenge his wife? No,
gentlemen, with unparalleled meekness he walked with that

wife, through the streets of Philadelphia, until cold compelled

them to come to my office. They came there at first, merely to

procure a momentary shelter from the inclemency of the wea-*

ther. They sent the boy to enquire whether the disturber of

their peace had not yet gone,to find if they might with safety re-

turn to their home. Until this was done they did not ask even
for legal advice. It was evident they could not remain in the

street all night. Had they persisted to make their way into the

house, that would have been justifiable. But did they do this?

Far from it; they again appealed to superior power for redress,

and the prisoner at the bar, again prostrated himself before

the civil power to implore its assistance. He again flew to the

sanctuary of the law. That sanctuary was open no more; un-

fortunately it was closed on him forever. The services of the

magistrates could not be procured. At so late an hour and on
Saturday night, it is usual for all classes to terminate their

weekly labours and repair to relaxation or repose. Unable to

attain this protection, the unhappy outcast must either go to a

tavern,which the reputation of the ladyforbid,or to theirfriends

who would not receive them, or to their own home. They pur-

sued the last and only course. They returned and found the

stranger not yet gone. Reluctantly they returned and fearfully;
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but to avoid any collision with the intemperate intruder, st

proposal was made and acquiesed in, to avoid him, by going ta
their own chamber, to let him remain below, and to keep pos-

session themselves above. This lady again prefers the society

of her lawful husband. She was willing to give up her own
house and confine herself to a single room with him, that she

might not see the hated and despised Carson« Was this avoid-

ance any preparation or premeditation of a personal conflict?

With this design they went home. At this time, when necessi-

ty forced them to enter their house, you cannot conceive, it is

not proved that they had any idea of offering violence to cap-

tain Carson. The pistol was asked for, you are told. It was for

self defence. The reasons were stronger now than before, the

necessity for arming again recurred with doubled demands,
where the enemy was in possession,and where hostile determi-

nations were avowed. Carson had declared his determination

to sleep with Smith's wife that night and be to her as a hus-
band. This could have been done only by her own consent, or

actual violence. Her consent and her wishes were with Smith.
Violence then was intended—a felonious violence—a rape.

—

Smith had his choice in this conjuncture to permit, to prevent,

or to fly. If he fled, he abandoned her whom he was bound to

protect, and left her alone to resist the violence of a very
powerful man; if he permitted, then indeed he had been base

enough—and no consideration would induce me to say one
word in defence of his character or his life: if he prevented, it

was his duty, his marriage vow was protection; he had sworn
before the altar of his God; and he did defend her in

the only way unfortunately left him. Lieutenant Smith went
lip into the chamber;Mrs. Smith went also with him, but I be-

lieve returned and entered the room which the unholy di-

van had usurped. When she returned to the room to her lov-

ing Carson, to her affectionate father and mother, she encoun-
tered personal remonstrance and abuse. She was accused^
by the very mother who sanctioned her marriage to Smith,,

with living in open adultery with him. She returned a pro-
per and a dignified answer; an answer adapted to the hour,,

adapted to the desire made upon her, adapted to her situation,

who had lived happily for several months, to a man with

whom she was legally and religiously married: "This is not the

time to argue that point." Smith finding his wife detain-

ed by the members of her own family, acting as enemies,
calumniators and assailants, thought it necessary to discharge
that duty which he owed to himself and his family, and a-c-
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cordingly entered the r9om. One of the witnesses,a little black

girl, A\ hose credibility must rest with you, has asserted that

.Smith's countenance displayed symptoms of great agitation

or anger. This appearance of the countenance is considered

by the Attorney General a» maiice unequivocal, deliberate

cind premeditated. I consider it natural sensibility. Could any
man, possessed of another than a depraved, cold and iron

heart, have entered that room unmoved, under the expecta-

tion of personal assault, and an unintentional auditor of the

most outrageous contumely and abuse? No, gentlemen. On
his entrance he found the vilest terms showered on his own
head; he found that wife to whom he considered himaelf mar-
ried in the sight of God and man, accused and charged with
the unholy crime of adultery. Conscious of acting uprightly he
heard himself stigmatized by the most preposterous epithets,

and these unjustifiable trespassers were taking possession of
his fireside and uniting in language of calumny and outrage.

Had he alone been their object, some excuse might have been
formed, for submission or retreat: But his wife was united in

it with him. She was called an Adulteress; he a wretch. Had
he no feehng for himself, he must for his wife. How then can
the Attorney General read in that face, the appearance of

premeditated and deliberate murder? Smith, on entering the

room, advanced a few paces; it is not said there was intimat-

ted the least act of violence; neither his gestures nor walk dis-

covered any such intention. He was addressed in the most con-

temptuous and overbearing manner and ordered out of his own
house: *'My hands are tied, but out of this house you must
go." How must he go? could the force of Carson's rhetorick

put him out? Could it be presumed for a moment that he
would fly when ordered? Was he Carson's spaniel, or his

subaltern, that he must obey such peremptory language? No,
gentlemen, when he said his hands were tied, falsehood and
cunning beamed from his eyes, for the process that tied his

hands, he had already violated by his whole person. The lan-

gua.q:e meant, if out of this house you don't go—The rest,

gentlemen—the knives—the dinner table—the intended

murder, must be in your memory as it was in his. At this

,

moment when every passion of his mind might have taken
its full scope, when not one out of one hundred could have
ucted with the least deliberation, what does he do? His last

act is an appeal to his wife: '' Ann shall I go?" I do not wish
10 charge her with any improper design; it was perfectly

natural lor her to tell the man who had been her protector and
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her husband he must stay. So far from inteftdiiig to chai'^e

her with impropriety, it was her duty to act as she did. If
Smith was bound to protect her, she was bound to require
his protection. What then was her answer? *' Ab, stay'^^--^

in other words, you are my husband, my protector, and my
hope. I acknowledge you as such—this man's conduct has
been unnatural—I disown him. I throw myself, my weak-
ness, my fears, and my fortunes, on you—Do not desert me
in this trying hour—Do not meanly abandon the woman to

whom you have plighted your most sacred vows—Do not
forsake the wife of your bosom, on whose arm you have
rested, and who has watched over your sick bed, and admi-
nistered consolation to your sorrows. Had she, so far, forgot
her duty and her love, as to let him go, he might, he would,
have gone, in all probability. Can you then conceive that his

intention was murder, when he would have gone, had he not
been commanded to stay, by the strong dictates of love and
duty. Carson accosted him in a tone the most insulting. Did
Smith say one harsh word? Did he display the least feeling

of animosity or violence? Did he discover any felonious or
malignant intention whatever? Far from it. Carson pressed
upon him; he retired into the corner of the room. It is said

he could fly, and ought to have fled. What! fly from his

wife—from his home, without one manly feeling of resist-

ance, or of shame. No, gentlemen, it was not his duty—the
law does not, on such occasions, require a m^n to retreat.

The imminent danger, the felonious intent, renders it unne-
cessary, particularly at midnight, and in a man's own house,
to retreat. So far he gave up his right, that he did retreat,

Carson, a man of Herculean make, a man, who, with one
blow of his athletic fist, could have felled him to the earth;

this man, his body braced up and nerved by labor and age,
(for he had arrived at that age when the limbs are knit and
the strength of youth is confirmed,) known to be of the most
violent temper, having before made an attack on his life,

having that night shewn his utter contempt of all bonds of
principle, or law; bound by no oaths, nor any regard to the

obligation into which he had entered, coming into that house,
and addressing the prisoner, with a lie upon his lips, and the

blackest malignity in his heart, at that moment insisting oa
the embraces of a woman, for whom he had no pity; that

man pressed, insultingly, on Smith so close, it is, in evi-

dence, he was under the necessity of leaning back^ for room,
to draw the pistol from his coat. He had not yet drawn it,

O
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He even waited with suffering resolution, until Carson wa»
so near—uttering most violent language—Mrs. Baker here

—

Capt. Baker there—(from whose insanity no moral security

eould be given for his conduct;) Mr. Abbott, another con-

spirator, close by, that Smith could not retreat. No, gentle-

men, the moment that he turned his back, the fatal, or the

brutal blow, would have been struck. The man, Baker, was
ready to strike him. (I give him no credit for coming to the

house. A party of women or a party of men, coming to drive

the lawful owner from his home.—I can give them no credit

—

they were trespassers, and joined together to make a personal

attack upon him.) Under these circumstances, what could
the unhappy prisoner do? The consequences of flight had
been most serious; better, indeed, had he suffered death;

his character blasted; acknowledging himself an adulterer,

,and a scoundrel, and his wife, a wanton;, the destroyer of the

character of the wife he loved—all these, and more, would
have followed. It was not his duty to fly. The rest, gentle-

men, we must all deeply deplore. It is one of those events

we must forever and sincerely lament; over which, the tears

©f humanity, must continually flow. To which, our memory
to the last moment of our existence, must turn back with
anguish and with sorrow. But it is the inscrutable dispensa-

tion of the great disposer of events, that, both in the natural

and moral world, the most awful calamities should arise, ra-

ther in our apprehension from fatality, than design. The vi-

vid lightning, which purifies the air, and dispels the spirit of
contagious corruption, frequently destroys the life and la-

bours of those, for whose benefit it was created. The best

and most sublime principles of our nature, intended to raise

and extend the happiness of our race, by the intervention of
a cruel destiny, has produced bloodshed, devastation, and
terrbr, over whole nations. To these dispensations of provi-

dence, we must bow in submission, and in silence. If, in the

ordination and organization of things it be necessary, that

passions, natural and even proper for man, should, by their

counteraction or concussion, produce the death of an indivi-

dual;, if the wisdom of Legislatures, and of ages, after the

most mature and deliberate investigation, considering the pas-

sions which agitate our frame,should recognise this event, and
declare, by their laws, thilt there are many instances, in which
we may take the life of a fellow creature, without a crime,

I call upon you, gentlemen, seriously to reflect, whether this

way not be one of those instances. In making up this ver-
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diet, you may lament the weakness, or the madness of human
nature; but you cannot change it, for God has so ordained

it, and human laws have recognized the fact. But you can

do more than lament; you can raise yourselves to a feint andi

humble imitation of his divine perfection, and extend toward

the suffering and unhappy prisoner, that attribute of eternal

justice, which exists in ours, as well as in his nature—the

hallowed and balmy attribute of mercy. And it is not only on

his acquittal we rely—it is on such an acquittal as will send

him forth lo the world, free from ail suspicion of intentional

guilt, as a man who has been unfortunate—deeply and ter-

ribly unfortunate, but who has never coolly and deliberately

sinned. In doing this, I rest myself on my confidence in the

propriety and correctness of your verdict; and I await the ter-

mination of this trial vviih anxious expectation. Gentlemen,

I cannot conclude, this morning, without reminding you, that

you are, exclusively, the judges of the law and the fact, taken

together. And, I mean no disrespect to the court, or to any

one else, when I tell you, that I sincerely trust that you will

not be biassed by any other principle. You will hear the court

with attention and respect; but you must judge for yourselves.

Our hope is in you. The law is written in legible characters.

He who runs may read. They are before you. Read for your-

selves. Throw aside, therefore, every prejudice, and form
your own verdict upon the law and the facts, and that, in the

spirit of the law and of equal justice. The court adjourned^

SATURDAY AFTERNOON, 3 P. M.
Judge Rush having heard that the crowd pressed upon the

prisoner, and that some one had made a blow at him, express-

ed a wish that the person should be pointed out.

Thomas T. Stiles, sworn. I cannot state the name of the

person; I saw him strike at him.
Quest. Was the prisoner uiside?

Ans. He was inside the court house.
/. B. Smith, Es(^. in continuation. ^

Gentlemen of the Jury—After detailing, this morning, the
particulars relative to the unfortunate transaction, by which,
I hope, it appeared, the prisoner at the bar, was not so guilty

as you might, at first, suppose, I shall now endeavor to shew
the defects or irrelevancy of the cases quoted to you by the
Attorney General, and I shall afterwards detain you, a few
minutes, by reading to you several passages, from authori-
ties of great esteem, which, I conceive, to have a bearing on
the cj^se before you.
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The first case cited by the Attorney General, was that tried

by Judge Addison, in Washington County. Com. vs. Bell.

Without following the gentlemen into every minutia of the

case, let us come to its principle. In summing up, the judge

declares, " there was no provocation in the world." If there

was, compare it with that in the present instance. Compare

words, not even words of malice, with the aggravating facts

of this case. Windy v/ords, with threats and attempts against

« man's life, and the chastity of his wife, and a trespass on

his house. Where is the comparison?

The next passage he read you, was from East's Crown
Law, in which, the only expression applicable to this case, is,

that Tl'here the fear is unaccompanied by any overt act, there is

no justification for the killing. The principle is admitted, but,

gentlemen, have we not shewn overt acts. The pressing on

him, the forcin.s: him to a corner, and many others. But, on

this point, I will trouble you with a case adverted to in V,
Bac. Ab. 133. Hal. Hist. P. C. 470.

''In the year 1657. at JVewgate, before Glyn, w]\o then sat as Chief Jus-

tice, a man was indicie.d upon this statute, and a special verdict found, that

a bailiff, having a warrant to arrest a man, pressed e.arly into his cham-
ber, with violence, but not mentioning his business. The man not know-
ing him to be a bailiif, or tliat he came to make an arrest, snatched down
a sword that hung in his chamber, and stabbed the bailiff, whereof he pre-

sently died. There was some diversity of opinion among the judges, whe-

ther this were within the statute; but at length the prisoner was admit-

ted to his clergy; for though this case was within the words of the statute,

and not within the particular exceptions, yet it was held, that this case

was never intended in the statute; for the prisoner did not know but that

the party came in to rob or kill him, when he thus violently broke into

his chamber, without declaring liis business."

Amounting to the fact of acquittal from the crime of mur-
der.—Although, therefore, this case was within the words of

the statute; yet it was held it did not come within the statute,

because there was no design to kill. This refutes one of the

principles spoken of by the Attorney General. That the use

merely, of a deadly weapon, is proof of malice. Whatever
may have been the observations, they cannot have as much
weight as this adjudged case. This case will also confirm us

in another principle essential to the prisoner. That he can

justify himself by well grounded fear, or, indeed, fear not

well grounded, for, in his case, there was no room in his mind,

for any thing but fear; and he must liiive been deprived of

his senses, or never possessed any, if he could have been

divested of his fears, at the moment Carson approached him.

6o far, gentlemen, both for d refutation of that elementary

^Qok, and for the establishment of two principles in our favor;.
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first, that a deadly weapon does not prove malice, and, se-

condly, that well grounded fear is a justification.

The next case cited by the AttorneyGeneral was, I believe,

the Commonwealth vs. Mulatto Bob. He read the case to

you, gentlemen, in order that it might appear analagous to

the present case; but if you examine them, you will find, no
rule applicable to the one, will apply to th^i other. It appear-

ed in that case, the prisoner was convicted of malice; for

running into a crowd, with a billet of wood in his hand,

threatening destruction to all that opposed him; but here

there is no evidence of malice, except the possession of the

deadly weapon, which we have shown you, is no puoof of it,

and the equivocal evidence of the circumstances. In that case,

there was no provocation at all; the deceased person had giv-

en no bad language, and no odier had said any thing to excite

passion. But look at this case. Could any man in his situa-

tion, have gone into the room without being agitated with
passion or frenzy? in this case there v/as no malice. The next
case, which he read to you, was one in manuscript, tried at

Philadelphia, in the year 1797, Commonwealth vs. O'Harra,
This is the case, where for some trifling or bantering conver-
sation, the prisoner was induced to stab the deceased: in thaf

case there was very little provocation, but words alone which
did not amount to any thing but a spirit of bantering. The
stabbing on these grounds could not be supported, but in

this case there were otherprovocations ofa serious kind which
I need not again repeat: that case, therefore, has nothing to

do with it. In that case however, there was one expression, in

the charge of the judge, which brought by the Attorney Gen-
era], and laid before you, comes from high authoritty. It

was, that malice, formerly, need not to be proved by the

Commonwealth, but ought to be taken for granted by the

court; but now, unless, malice is proved by the Common-
wealth, It must be presumed there was none.

—

They must
therefore take means to prove malice. The last case was
the Commonwealta vs. Dougherty, which is cited from the

Appendix to Browne's reports. L vol. That the Attorney

General should wish, or indeed expect, to make any analogy

between that case and this, is wonderful. There a man had

a dispute with his wife; he had received from her some inso-

lent language; he ran after her and killed the child in her arms.

That that case marked with so much atrocity woitld be put

in analogy to this, appears to shew the Attorney General very

much in want of cases for his purpose, and shews that like a

drowning man, he caught at straws. He remarked as prv:of
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<>F malice, two circumstances: the first was Carson's assuring

Smith there was no danger; but the proof we have brought

before you of the man's character, of his malice towards the

prisoner, his attempt to assassinate him, must go to disprove

every inference drawn from assertions by hiro.Smith must have

lost his intellects, or had ncne ever, if he had trusted to Car-

son's word. And, gentlemen, you are bound to believe this

was the impression upon Smith's mind, when told by Abbott,

**Carson is not armed, I'll give you my word and honor:"

he says, "I do not care—I will not trust him." The next

proof of malice is, that Smith ordered the black boy to pur-

chase the pistol balls: I conceive I have answered that objec-

tion. Smith by the Constitution, by the law of nature, had

9. right to arm himself, for self-defence; that he did so, for

self defence, I trust we have proven. His countenance is

another proof of malice depended upon by the Attorney

General; the gentleman must assign another reason than that

to determine malice. His conversation two or three days back

was also construed as evidence of malice; were these circum-

stances, to confirm this, I would answer it; but, gentlemen,

ivhen there was so much lenity in his conduct, when he had

recourse to the law; when he behaved so amicably towards

Carson; when we have nothing to confirm these assertions, I

trust they will have no weight over your mind. Respecting

the circumstance of the marriage, which is called by the

judge, the collateral issue, I will only observe, captain Car-

son had a right to make his election in six months; he did

make his election, and how he could make it and unmake it

aigain, how he could keep a husband married to that lady, at

one time, and dissolve the marriage at another, is past all hu-
man reason, and no such nonsense can be sanctioned by any
law. That he would have a right to retract from the divorce,

having petitioned for it, would argue that he might con-
tinually have filed bills of this kind, and retracted. Is this

just? is it reasonable? There is no room to doubt; but when
the Attorney General admitted his rights extended merely to

make his election, and we admit it, and it is known such
election was made, it is sufficient; this goes a great way in

Javorem vitce, and it is a good principle of law that penal sta-

tutes are construed in favour of the accused, and I presume
this also ought. Captain Carson having made his election so
far as relates to the prisoner, it certainly operated upon him,
to induce him to stay in the house, to believe the marriage
was confirmed; that the law should induce the prisoner to

defend his wife with the risk of his life, and finally, punish him
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for resisting Carson upon that law, is inconsistent; there can
be but one way of construing that law. It may be denied to
to you, that there was any proof of captain Carson's intend-
ing to commit any felony in that house; if you are not con-
vinced there was, yet your verd ct must be the same.—for
Hawk. pi. cr. 455. "He who kills another in his own house,
endeavoring to beat him in day time, or who plainly appears

. to have meant to beat him only, is guilty of homicide se de^
fendendoy Therefore, gentlemen, according to this law,
even if this circumstance had happened in the day time, Mr,
Smith must be found guilty of only excusable homicide, be-
cause it is evident capt. Carson did approach him with an in-

tention to beat him; no other inference can be drawn by rea-

sonable men from his conduct. And in order to shew you,
gentlemen, that the case would have been the same if any in-

jury had been intended against Mrs. Smith, as if intended
against her husband.

Bacon's Abridg. 139. "So if a husband in defence of his

wife, a child of his parent, &c» £c e conversoy for the act

of the assistant shall have the same construction on such
cases, as the act of the party arrested should have had, if it

had been done by himself."

I have endeavoured to prove, the prisoner, in all his trans-

actions, had shewn no malice, and that he is not guilty of that

exalted criminality, the indictment lays to him. We can now
set up a species of evidence which will dismiss every doubt.
In the same book, considered the best repository of the law.
Page 139:
"Homicide se defendendo is where one is forced to fight on a sad-

den affray, retreats as far as he can without endangering his own life, and
then, and not before, in order to save his life, or to defend his person froBtt

a battery, (especially if the assault were in his own house) gives the other
a mortal wound. It is said by some not to be material who struck first.

But, if a man attack another upon malice, in such a manner as endangers
his life, and then fly to the wall, and kill him, he is guilty of murder."

It is said, by some, to be not material who struck first: andta
shew you, the person must not be merely passive but active,

I read to you, an extract from Hale's pleas of the crown,pa.88»

{'reads it.J
Then, gentlemen, if a man to avoid a battery, and 'in his

own house, killed the deceased, you must bring it in se defen*

dendo. We have proved the marriage, the validity of the

marriage, after divorce taken out the house belonged exclu-

sively to Mrs. Carson; captain Carson had no claim to any
property in that house, if you believe Mrs. Baker; these things

feeing proved, no doubt can remain, We go a step further—
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we prove Richard Smith married to that lady, and the mar*

riage sanctioned by her mother. When he was the active hus-

band and remained there,carrying on her business, the house

was his, not only in law but ni common sense. Where else

had he a home? he was the master of that house. Who went

by his name? The mother-in-law had recognized him as a hus-

band, and treated him as such. No doubt then can remain on

your minds; we have all the laws that have ever been made
in favour of his defending that house; if this be correct, and

the law 1 read to you be correct, a battery bemg attempted

upon him in the night, you must bring him nx, se defendendo. I

will now read a case stronger than the others. Hale pi. cr. 479.
"•'There is malice between A and E, they meet casually, A assaults B,

and drives him to the wall, B in his own defence kills A; this is s^ defen-

d&ndoy and shall not be heightened by the former malice into murder; for

it was not a killing upon the account of the former malice, but upon a

necessity imposed upon him by the assault of A."

You observe, gentlemen, there was no Sattery, and the

difference between assault and battery is clearly understood;

a man must be striL.ken to constitute battery; in an assault he

must not go so far. Even were the Attorney General correct,

in his statement of the language of Smith several days before,

yet it was not on account of former mahce Smith killed Car-

son, but to prevent an outrage upon his wife and his person,

it was committed, and we now with confidence ask you for

a verdict of se de/endsiido. To shew with what strong mea-

sures the law will protect a man's property, even temporary

property, I beg your attention to this case. Kelyng, 52^ King
vs. Ford.

" In case of juslifiable self-defence, the injured party may repel force

by force in defence of his person, iiabitation, or property, against one

who manifestly intendetli and endeavoureth by violence or surprise, to

commit a known felony upon either. In these cases he is not obliged to

retreat, but may pursue his adversary until he findeth himself out of dan-

ger, and if in a conflict between them he happeneth to kill, such killing is

justifiable.

'* So in the King v. Ford, 18 Car. 2. Persons rudely foixing them-
selves into a room in a tavern, against the Mill of the company in posses-

sion, one of the assailants is killed in the scuffle; ruled justifiable homicide.

Gentlemen, having made these things clear to you, and 1

know they will be made much clearer, 1 will now conclude,

reminding you of one thing which is the duty of the Attorney

General inEngland to read to every jury, and which is general-

ly told by the judge; but that we may not be disappomted, I

will tell you myself. I read this to you, that you may knovv

how to make up your verdict, when you come to decide,

.1 Mac, Nally, p, 2. & se(j[ueii.
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"I t may also at tliis day h^ considered ^ rule of law, that if a juiy en-
te rtain a reasonable doubt upon the truth of the testimony of witnesses,
given upon the issue, they are sworn well and truly to try, they are
bound in conscience to deliver the prisoner from the charge found against
him 'in the indictment, by giving a verdict of not guilty."

" Sir Edward Coke, in favorem vitce, exhorts juries not to give their
verdict against a prisoner, without plaiii, direct, and manifest proof of his
guilt, which implies, that where there is doubt, the consequence should
be acquittal of the party on trial."

"Therefore, wherever the evidence warrants the observation, the judges
consider it an indispensable duty in charging the jury, to remind them,
that as they are intrusted with the administration of public justice on the
one hand, and with the life, the honour and the property of the prisoner
on the other, their duty calls on them, before they pronounce a verdict of
condemnation, to ask themselves whether they are satisfied, beyond the
probability of doubt, that he is guilty of the charge alledged against him
in the indictment."

"To the rule above laid down, the judges \vho presided at the trial also
adverted in charging the jury."

—

'•Smith, B.—You have been told that under an act of parliament fre-

quently alluded to in the course of this trial, fStcit. 25 Ediv. 3.J persons
indicted of treason, shall not be convicted except upon '''proveable evi-
dence.'''' But though that act never had been made, you would draw the
rule from your own hearts, and you would say, you never would find a
fellow creature guilty of an offence for which his life must be forfeited,

except upon evidence full and complete in joxxv minds, and such as ought
to satisfy your consciences."

A doubt may be of law as well as of fact.

" So in the King v. Oliver Bond, at a Commission of Oyer and Ter-
miner, Dublin, July 1798."

^^Chamberlain, J. admitted the legality of the doctrine, by observino-,

^'However trite it may be, I must remind you of the maxim founded in hu-
manity—that if you have any rational doubt, then, as fair and honorable
men, you must acquit."

"And this maxim, as it is above rightly called, is now so established as
scarcely ever to be omitted, even by the counsel for the crown, when stat-

ing cases to a jury."

Gentlemen, I read that case to you, in order to make one
more observation. Evidence was given to prove the face of
the prisoner was considerably injured, blood was running
down his face from his mouth. This has not been accounted
for; can there be the least doubt but such a blow might have
happened? when you consider that the witnesses were in such
a situation as not to see captain Carson's hand, although some
have sworn to it, yet when the draft is laid before you, if right

lines are drawn between the witnesses and the deceased, you
will find that Carson's hand could not be seen. If you recol-

lect, those witnesses also were parties in the fact, and having

once sworn to a thing before the Mayor, they might not wish

to convict themselves by here swearing differently. That u

blow was given to the prisoner, there is no doubt; how it was
received it is for you to decide.

P
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Mt. Browne tUen spoke in the folloxving manner:—
May it please your honors,gentleinen of the jury.. .The crime

for which our client stands charged is one, at the mere men-
tion of which, human nature starts with horror; and, perhaps,

when we consider the importance of life, and the little power

we have over it in this world, and our ignorance of what is to

be our fate in the next, it is not strange it should. It too often

happens, indignation is excited, not hy the crime itself, but

against the person who is supposed to have committed it,

without the charge being proved. The present case has been

an instance, and you have seen it to extend so far, that even

in this place, this sacred place, the prisoner has not been able

to go to and fro unmolested, but has been stricken at by the

surrounding multitude. Let me implore you, gentlemen of

the jury, if you have imbibed any such prejudices, you will en-

deavour to fortify yourselves against, and lay them cntirel)r

aside; that you will take up his case as has appeared from the

evidence you have heard; that you will consider the facts and

the law M'hich has been exposed to you, and from the facts and

the law, decide.

In this state, gentlemen, murder is divided into two degrees;

and it is to the first degree, to constitute which, the act must
be committed with premeditation and malice, the Legislature

h.;S thought proper to make the prisoner's life the forfeit As
lawyers and judges, we have no right to dispute the laws of the

Legislature, with respect to the taking away the life of a fel-

low citizen, whatever may be our opinion or desire; and altho'

some great and good men have disclaimed the power to take

away the life of a fellow creature under any circumstances

whatever, yet we cannot call in question the extent of the laws

of our country. But so far, we have aright, and we ask you
to go, that if you be scrupulous on this subject, or if you be of

opinion in this particular that life must betaken for life, you
will require it to be a clear and manifest case before you give

in your verdict; and I ask you, gentlemen, where conscience rs

concerned, where you are answerable for your decision at the

bar of your God, whether you will put this power, given you
by the Legislature, into execution, if there be doubt in the

case! This leads me to consider the power of the Jury; I had
not intended to say any thing relative to this position; but we
have heard read to us, the opinion of a county judge, who
tells you, the court are to judge of the law and the jury of the

facts; the jury having no right to judge of the law. And prayj

gentlemen, who is he, who has pronounced this opinion ? who?
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gentlemen? I was going to say an obscure country judge,
|and who, if 1 am not mistaken, was since impeached,) in a
book of his own, why published I know not, unless, for the
purpose of speculation. In the next book, the gentleman open-;

cd, he gave you the opinion of Chief Justice Mc'Kean, who
after summing up the law and facts, tells the jury— I submit
to your consideration,gentlemen, the law and facts. Now, gen-

tlemen, there we find a man, remarkable for his knowledge of

the law, the first man in the state, at the head of the political

party to which he belonged, in this case, not assuming power;
but we find him after summing up the law and evidence,

leaving to the jury, not binding them, gentlemen, to the lacts

alone as if bound by a cord,* but this I submit to the jury.'

We are also referred to a decision of our own county, of his

honor, judge Rush; and what says judge Rush? he tells you
the jury are the judges of the law and fact. I assume it, there-

fore, as certain in this particular, you gentlemen, are the judges
of the law and fact. In cases of this kind, where conscience is

concerned (and you will judge agreeably to your consciences

on this trial) you will listen attentively to the court when his

honor sums up the law and facts; but if from the noise of the

court house or from the omission of the judge, anything ap-

pears to you erroneous, yet, gentlemen,you must take notice of

it; you are to look upon the charge as advice, but as advice

which you are to pay attention to, only as it is consistent with

your consciences; for, gentlemen, as you are told in that

charge of his honor I referred to, you are the judges of the

law and fact: a stronger case than that I never knew, and a

stronger charge was never given to induce a jury, to bring in

a verdict of Murder in tlie first degree.

The first degree of murder is that which is a malicious,

wilful, and deliberate killing. There are some constructive

cases which have been read to you, such as killing a person,

shooting at a chicken, shooting an arrow from a house, and se-

veral others; and we are told from decisions of those cases,

if you belieye this to be murder, you will consider it murder
in the first degree. I am willing to admit, if it be murder,
it is murder in the first degree; take it with this qualifica-

tion, that I believe I can shew, it is no murder at all. Ma-
lice is necessary; the books tell you, there must be a spite or

malevolence, which could spring from nothing but malice

towards all mankind. It must be shewn that Richard Smith
either bore malice towards the person of Carson, or that it

was so general that he dealt his blows against every indifferf
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ent person. A lying in wait is construed to be express ma-

lice; but I will refer to some cases, in which you will find,

there must be the following circumstances existing: First,

the lying in wait; the next, former grudges, though they may
not have been expressed by the person; and the next, a pre-

concerted scheme that he had planned the destruction of the

deceased. Ail these, where they concur, will shew, that

brooding of the mind, which was the case alone the act of

assembly intended to punish with death. To shew general

inalice it is necessary to prove some act which might endan-

ger the lives of many individuals, or some evident intention

of destruction.

I will now refer to some cases of murder, in England,

which you will see accompanied by one or other of these

circumstances, and frequently all of them. In Croke Charles,

page 131, you will find the case of Halloway, where the Ju-

ry properly gave a verdict of murder—" Payne had, with

others, entered the Park, of which Halloway was the wood-

ward, to cut wood; Payne climbed up a tree, and with an

hatchet cut down some boughs thereof; Halbway came
riding into the Park, and seeing the said Payne on the tree,

commanded him to descend, and he descending from thence,

the said Halloway struck him two blows upon the back with

his cudgel, and the said Payne having a rope tied about his

middle, and one end of the rope hanging down, the said Hal-

loway tied the end of that rope to his horse's tail, and struck

the said Halloway two blows upon his back with his cudgel,

whereupon the horse running away with him, drew him upon

the ground three furlongs; and by this means broke his shoul-

der, whereof he instantly died."

I think you will say, in this case there was reason to be-

lieve, there was a premeditated and deliberate act of tying

the boy to the horse's tail. It was such a desperate act, and

so fiir beyond the crime committed by the boy, it was very

properly considered to amount to murder.

1 Hawkins, 185. This case, gentlemen, furnishes one of

the most shocking instances of the depravity of human nature.

A man takes his sick father against his will, in a cold frosty

season, from one town to another, by reason whereofhe died.

Here there was also that cool intent upon evil required by

the law; a son carrying his sick father, whom he ought to

have protected from injury, from place to place, at a time

when he required the most tender care, until he died. This

was properly considered one of those cases, including all thp
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requisites to constitute murder. The next case is the one of
the woman delivered of a bastard child, who exposed it ia
the hogstye, and the hogs came there and eat it. The expo-
sing of the child in the hogstye, where it must have been
expected the hogs would destroy it, shews, gentlemen, a de-
liberate intention to kill the child. There is another case of a
woman being dehvered of a bastard child, and exposing it in
a field where it was struck by a kite; this case was also con-
sidered murder. Another case was, where the parish officers
sending a person round from parish to parish, until he died,
it was properly held to be murder.
These cases would all have been considered in this conn-

try, murder in the first degree; and I have no objection to
your joining with them, the one of mulatto Bob.
Two negroes. Bob and David, had a quarrel; they fought

with fists, and Bob was heard to exclaim, *' enough!" When
the affray was over, Bob went to a neighbouring pile of wood,
and furnished himself with a club. He was advised not to
use it, but he declared that he would, and entered the crowd
with it in his hand. After remaining there a few minutes, he
left the crowd, without his club; and again repairing to the
wood pile, took up an axe. Being likewise dissuaded from
returning to the crowd with the axe, he said, " he would do
it;" and striking the instrument, with great passion, into the
ground, swore "he would split down any fellows that were
saucy." Accordingly he mixed among the people; a struggle
was heard about the axe; the prisoner struck the deceased
with it on the head, who fell, and as he was attempting to
rise, the prisoner gave him a second blow on the head with
the sharp edge, which penetrated to the brain. Death was
the consequence of this wound.

I think, gentlemen, it will require very little ingenuity to
•shew you, that our case, can, in no respects, bear a comparison
with those; there is not seen any such acts of inhumanity or
deliberate cruelty, from one individual to another, as are pro-
minent in them. But lest I should be said to hold forth only
one side of the question, I will now read you some cases
which were decided manslaughter, in England. I do not do
this, gentlemen, to ask you for a verdict of manslaughter for
a person you will acquit entirely; but that you may properly
consider the demand of the Commonwealth, that you should
bring in a verdict of murder, in the first degree.

In Hawk. pi. cr. B. 1. chap. 31, sect. 36. you will find a
list of cases, where the provocation was slight indeed, to jus^tify
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taking away the life of an individual, yet they werfe consi-

dered manslaughter. Gentlemen, you will recollect these

cases; you will find the provocation in them, was trifling m-
deed, compared with that in the present case; and you will

duly appreciate the demand of the Commonwealth, for a ver-

dict of murder. Hawk. pi. cr. 1. B. c. 31. s. 36. "Neither
can he be thought guilty of a greater crime, who finding a

man in bed with his wife, or being actually struck by him,

or pulled by the nose, or fillipj^ed upon the forehead, imme-
diately kills him; or who happens to kill another in a conten-

tion for the wall; or in defence of his person from an unlaw-

ful arrest; or in defence of his house from those, who claim-

ing a title to it, attempt forcibly to enter it, and to that pur-

pose shoot at it, &c. or in the defence of his possession of a

room of a public house, from those who attempt to turn him
out of it, and thereupon draw their swords upon him; in

which case, killing the assailant hath been holden by some
to be justifiable; but it is certain that it can amount to no
more than manslaughter." This, then, is the rule drawn, gen-

tlemen, in these cases, that if you offer any indignity to the

person of another, he may take your life; an unlawful arrest

will, in some degree, excuse the deprivation of life by the

person arrested; although it appears reasonable, that he should

submit for the time, yet the law has declared if the arrest be

unlawful, and the person arresting, is killed on the spot, it is

only manslaughter. And it also appears, if thefe be entry

made into a house and the person be shot, it shall be consi-

dered manslaughter. The case cited by my colleague, of

persons coming into a room in a public house as trespassers,

also amounted only to manslaughter. Where tiiere are none

of the circumstances of provocation, such as in the case of

Richard Smith—where there is only indignity offered to the

person, or a jostling against the wall, it is said by Hawkins,
" some have thought it a killing in self defence, but he con-

sidered it nothing but manslaughter."

In Reason and Tranter's case, 1st Strange, 499, where
" the defendants were officers of the sheriff of Middlesex

y

and had a warrant to arrest Mr. Lutterell for 10/. they ar-

rested him coming out of his lodgings, whereupon he desired

them to go back with him to his lodgings, and he would pay
the money. They complied with this, and Reason went up
"with him into the dining room, having sent Tranter to the

attorney's for a bill of the charges. Whilst Reason and the

deceased continued together, some words passed between
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rhem in relation to civility-money, which Mr. Lutierell r^
fused to give, and thereupon went up another pair of stairs
to order his lady to tell out the money, and then returned taReason with two pistols in his breast, which upon the imoor
tunity of the maid, he laid down upon the table, and retir-d
to the fire, which was at the other end of the room, declaring
he did not design to hurt the defendants, but he would notbe ill used.

By this time Tranter returned from the attorney's with the
bill, and being let in by the boy, went directly up stairs to
his partner, bemg followed by the boy, who swore, that ashe was upon the stairs, (Tranter being that minute ^one
into the dining room,) he heard a blow given, but could not
tell by whom; and thereupon hastening into the room, heiound Iranter had run the deceased up against the closet
ctoor, and Reason with his sword stabbing him. Mr. Lutte
reli soon sunk down upon the floor, and begged for merl
cy; but Reason standing over him continued to stab him tillhe had wounded him in nine places. By this time the maidcame in, and seeing her master in that posture, she and the
boy run out for help, and immediately heard one of the pis-
tols go oflr, and presently after the second, which a woman
looking out at a window on the other side of the way proved
to be fired by Reason; and several people, upon the alarm of
the maid, coming into the room found Mr. Lutterell upon
the floor where the maid left him, without any sword or
pistol near him." The jury found the defendants guilty of
manslaughter. ° '^

Now I do say, gentlemen, it is the most extravagant thin?
1 have ever heard, that the Commonwealth, with such cases
as these before them, where the provocation was so very
slight, would in a case like the one before the court, demand
from you a verdict of murder. To these cases I mis^ht with
safety add the one of Dougherty; where, although the wo-man had thrown stones at her husband, (and it would have
been precisely on the same footing if the wife had been kill,
€d, any provocation by her would have excused the man-)
yet thifi was a considerable time before, and at the time of
the act the woman was incapable of throwing stones, the child
lymg in her arms; yet in that case, by a select jury, such as
you are in this case, it was returned manslaughter;' although
the provocation was not so great as to warrant the kiJlinlr
and there had been a sufficient time for reflectlo;i and the pas-
sions to cool. And let us examine, gemlemen, ^\'hat wa<^ die
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act committed by the prisoner in our case. This will cause

an exposition of the law and an exposition of the facts; I will

endeavor in the first instance to support the positions of law

relative to the case, and then examine the facts relative to

^inrearHVe positions of law, which can be well sup-

ported and are necessar}' to be adduced on this occasion:

^
1st If one assaults another in a public street or high way,

without intent to kill him, and the person assaulted retreats

so far as the place will admit, and then kills the assailant, it

5s excusable homicide only. .

od If one assault another in a public highway, m such a

ma"incr as indicates an intention to kill the assailed is not

bound to flv back, but may kill the assailant immed.itely

3 If one enters the house of another with intent to kill, or

commit felony, and is killed before he enters, it is just.aable

™Ttf"ifhTenters without intent to kill or commit felony.

and be killed before he enters, it is manslaughter.

5th If he come, not with intent to commit murder, but to

make forcible entry, and be killed in the house. It is excusable

''°?tefir'st position, is upon the principle of two individuals

meetim; in he public street or highway, where they hav^

Tqua rights, and one assaults the other without intention to

Si himf and the assailed retires so far as his safety and he

naureof the case admit and then kills him, it is excusable

homicide. To support this position, I
-^^%-%^'%,'''^^l

book I had a little while smce in my hand. Hale 479. 1 he

authority savs, gentlemen, if "A assaults B and B presently

theXon strikes A without flight, whereofA dies this is man-

S?er in B and not .. defindendo; but ifB strikes A again,

bu" not mortally, and blows pass between them, and at length

B^tirs'o the wall, and being pressed upon by A, gives him

a mortal wound, whereof A dies, this is only homicide, sede-

}^Ldo, although that B had given d.-rs other strokes, tha^

<vere not mortal before he retired to the wall, or as far as he

could.

Now vou observe, gentlemen, in this case it "attars n°t

who gavx the first blow; all that the law requires is, that the

partv'should retire as far as he can oafe^ go before the fatal

blow is c-iven, even if he were the assailant himself; yet if he

"^l^e and kill the assailed, it isexcusablehomicde-andtnere

is no punishment annexed to it in this country.
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Hawk. 1. Book c. 29 s. 14. "And not only he who on an
assault retreats to a wall, or some such straight, beyond which
he can go no farther, before he kills the other, is judged by
the law to act upon unavoidable necessity; but also he who
being assaulted in such a manner, and such a place, that he
cannot go back without manifestly endangering his life, kills

the other without retreating at all."

You see, gentlemen, the law not only excuses a person who
retreats to the wall, but the person who is attacked in such a way
that his death may be the consequence of a retreat; and if death
ensue, it is excusable homicide. The above authorities do
not speak of the place, as material; in the position I have maae,
I have considered the assault to have been made in the street, as

each party, there, would have equal rights. The authority has
supposed an encounter, and I havesuj)posed an intention to kill»

which is the only difference between the cases. I am warranted
in saying, if the party retreats so far as he can safely, he will be
allowed to kill, so if he could not move back one foot without
endangering his life, he would be equally justifiable. I have stat-

ed, if he retire to the wall, or is at that straight, or so fur as the

violence of the attack will allow, and kill the assailant, the law*

considers it to have been done in self-defence. This principle

is not derived from the law of man, but from the principle im-
planted in our natures, which existed before the laws oi man,
and therefore cannot be impaired by them.

The second position,is that of the party assailing the other in

such a manner as indicates aa intention to kill;|in that instance, I
will shew it was not necessary for the party assailed to retreat at

all; he had a right to kill him immediately to oppose the intent

the other had to kill him. Hawk. Book 1. c. 28. s. 21. "And
first, the killing of a wrong-doer, in the making of such defence,

may be justified in many cases; as where a man kills one who
assaults him in the highway, to rob or murder him; or the

owner of a house, or aay of his servants or lodgers, &c. kill

one who attempts to burn it, or to commit in it murder, rob-

bery, or other felony; or a woman kills one who attempts to

ravish her; or a servant coming suddenly and finding his mas-
ter robbed and slain falls upon the murderer immediately, and
kills him; for he does it in the height of his surprise, and un-

der just apprehensions of the like attempts upon himself: but

in other circumstances he could not have justified the killuig

of such an one, but ought to have apprehended him, &e."
Here then you find, gentlemen, if the person assaulting in a

public street or highway, harbored an intention to kill the per-

Q
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feon assaulted, the assailed has no need to retire at all, but may
kill him immediately on the spot.

In tlie same book and chapter, sect. 24. is the following:

"And I can see no reason why a person, who without provo^

cation is assaulted by another in any place whatsoever, in such

a manner as plainly shews an intent to murder him, as by dis-

charging a pistol, or pushing at him with a drawn sword, 5cc.

may not justify killing such an assailant, as much as if he had

attempted to rob him; for is not he who attempts to murder
me, more injurious than he who barely attempts to rob me?
and can it be more justifiable to fight for my goods,than for my
life? and it is not only highly agreeable to reason, that a man in

such circumstances may lawfully kill another, but it seems also

to be confirmed by the general tenor of our law books; which,

speaking of homicide se defendendo, suppose it done in some
quarrel or affray. From whence it seems reasonable to con-

clude, that where the law judges a man guilty of homicide se

defendendoXhtxtxnusihQ some precedent quarrel in which both

parties always are, or at least may, justly be supposed to have

been, in some fiult, so that the necessity to which a man is at

^length reduced to kill another, is in some measure presumed
to have been owing to himself: for it cannot be imagined that

the law, which is founded on the highest reason, will adjudge

a man to forfeit all his goods, and put him to the necessity of

purchasing his pardon, without some appearance of a fault.

And though it may be said that there is none in chance med-

leijy and yet that the parties goods are also forfeited by that;

I answer that chance-medley may be intended to proceed from
some negligence, or at least, want of sufficient caution in the

party who is so unfortunate as to commit it, so that h^ doth

not seem to be altogether faultless. Besides, one of the reasons

given in our law-books for which homicide se dejenden-

do forfeits goods, is because thereby a true man is killed; but

it seems absurd, that he who apparently attempts to murder
another, which is the most heinous of all other felonies, should

be esteemed such, when those who attempt felonies, which
seems to be much less criminal, are allowed to be kill-

ed as downright villians, not deserving the protection or

regard of the law."

In order to understand this passage, you must be informed,

that homicide in England is considered of two kinds; homi-

cide justifiable, where there was no fault in the party at all,

and no forfeiture of his goods, even; the other where the party

was in some degree guilty, but to which there was a forfeit-

ure ofgoods^ This has been altered, very properly by statute,
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and these offences are put on the same footing; in this country,

since the forfeiture of goods has been abolished, thev have
ahvays been on the same footing—^and when I speak of them
hereafter, you will be pleased to remember, they are accor-

ding to this authority. You may equally protect your life as

3'our property; therefore an attack upon your life, will put
the subsequent killing, upon the same footing as justifiably

homicide; therefore if you be assailed in the public highway,
and the party harbors an intent upon your life, you are justi^

fiable in killing him. These positions, are those, upon which
I intend arguing the case; in point of time, the defendant was
perfectly justified upon the present occasion.

The next two positions, are those, relating to the house;

and, to which, I hope you will pay strict attention. The first

position is, if a man come to the house ofanother with intent

to kill the owner, or any of his family, and he is killed before

he enters, it is justifiable homicide. In Hale pa. 487, this is

laid down: "If A had attempted a burglary upon the house
of B to the intent to steal, or to kill him, or bad attempted to

burn the house of B, if B or any of his servants, or any
within his house, had shot and killed A, this had not been sa
much as felony, nor had he forfeited ought for it, for his

house is his castle of defence, and therefore he may justify

assembling persons for the safe-guard of his house."

You will observe, it says, if he intend to do it, and before

he enters the house, (you all know the burglary is the entry,

either by a hook or pistol put within the window, or any part

of the body; therefore, when it speaks of burglary, the party-

has not entered the house, either by a hook or by any part of

his body;) if he be killed, it is justifiable homicide. We now
come to the case where a man comes to a house without in-

tent to kill or commit robbery; the law lays down this posi-

tion—^^If a man enters the house of another, without an intent

to kill, but to trespass only, and is killed by the owner be-

fore he enters into the house, it amounts to nothing but man-
slaughter. In the same book, pa. 485, '^ If A is in posses-

sion of the house of B, B endeavors to enter upon him, A
can neither justify the assault nor beating of B, for B had the

right of entry into the house; if A be in possession of the

houge, andB as a trespasser, enters uponhim; and ifA kills him
in defence of his house, it is neither justifiable, nor within the

privilege of se defendendo^ for he entered only as a trespasser,

and therefore it is at least common manslaughter: this wag
Harcourt's case; who being in possession of a house by title.
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as it seems, A endeavoured to enter, and shot an arrow atthem
within the house, and Harcourt, from within, shot an arrow
at those that would have entered, and killed one of the com-
pany; this was ruled manslaughter and it was not se defenden-

do, because there was no danger of his life from them without.

But if A had entered into the house, and Harcourt had gent-

ly laid his hands upon him to turn him out, and then A had

turned upon him, and assaulted him, and Harcourt had killed

him, it had been se defendcndo; and so it had been if A had
entered upon him, and assaulted him first, though he intended

not to kill him, yet if Harcourt had thereupon killed A, it had

been only se defendendo^ and not manslaughter though the

entry of A was not with intent to murder him, but only as a

trespasser, to gain the possession.

You see, gentlemen, if a man makes the attack upon the

house, and only harbours the intention to enter it as a trespas-

ser, and an arrow be shot from the house and kill him on ac-

count of his being a trespasser, or endeavoring to be so, it is

declared, it shall be nothing but manslaughter.

5th position: and the difference you will see between the

fourth and fifth, is, that the party in the fourth had not enter-

ed into the house, and had not committed any assault upon the

person; but the fifth puts it on the ground, that the party came,
not with intent to commit murder, but to make forcible en-

try, and was killed in the house; in this case, he had a right

to take his life, and it was excusable homicide. In the same
book and pa^ge, is the following: " And it seems to me, in

such a case, Harcourt^ being in his own house, need not fly

as far as he can, as in other cases of se defejidendo; for he
hath the protection of his house to excuse him from flying,

for that would be to give up the possession of his house to

his adversary, by his flight.''

These authorities perfectly justify the positions I have
taken; I will not refer to the time; and I will contend that if

a man enters the house, and commit an assault only, it is jus-

tifiable to take his life upon that particular. I will read what
Lord Coke says upon the preeminency of a man's house.

5. Coke, P. 93. " The house of every one is to him as his

castle and fortress, as well for his defence against injury and
"violence, as for his repose; and although the life of a man is

a thing precious and favored in law, if thieves come to a man's
house to rob him, or murther, and the owner, or his servants,

jcill any of the thieves, in defence of himself and his house,

\t is no felony, aad he shall lose nothing. So it is held every
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one may assemble his friends and neighbours to defend his

house against violence—but he cannot assemble them to go
ivith him to the market, or elsewhere, for his sale guard
against violence; and the reason of all this, is, because domus
sua cutque est tuttssimum refiigmmy

Having thus gone through, what I consider the positions

of law, involved in this case; I will now endeavor to bring

to your memory those points of the case, which have bear-

ing upon your decision. First, the character of the defend-

ant, as it has appeared to you in this case, I am perfectly

justifiable in putting in the advance ground, because we have
shewn you, it was that of a gentleman and soldier, perfectly

proper in all respects. We took the trouble, as Richard Smith
"was a perfect stranger in Philadelphia, to bring a gentleman
from New York, to testify to his cliaracter; to the honorable

testimonial we have received,we add the character JonathanB.

Smith gave him, who was acquainted with him from the early

part of 1815. If it were disputed, it was perfectly justifiable in

the Commonwealth to have shewn the contrary. Let us now
shew the character of the deceased, (and I will go no further

than is absolutely necessary.) You have in evidence, that he
"Was a man given to intemperate habits, and of very irritable

disposition; also, (which I think very material) he had ac-

knowledged that he had behaved in a shameful manner, with

respect to his wife and family. It appears, by comparing
dates. Captain Carson married Mrs. Carson when Richard
hmith was five years old; he lived with her a considerable

time, and then left her, as is mentioned by Mrs. Baker; on
his return he did not come to his house; but, without any
of his family knowing any thing of it, went to the Yellow
Springs, and when he had spent all his money, returned in a

round-a-bout jacket and trowsers, in the manner mentioned
to you. The next place, we find him in the merchant ser-

vice; he went to Charleston, and upon his return, when anx-
iously expected by his family, no Mr. Carson returns; after

a lapse of two or three days, Mrs. Carson went in search of

him; she found him in a common sailor boarding-house, in a

state of intoxication; she brought him home with her, and
he then declared, he would never more sail from Philadel-

phia; he then went to New York with Mrs. Carson, who
left him there. He went from New York as a sailor, before

the mast. During his absence, he did not correspond with
any of his family, his wife, mother, children, acquaintance,

pr any of his friends; and, gentlemen, he seemed to have
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lost all recollection of his country, family, children, and all

connected with him.

The next circumstance, is the marriage of Richard Smith,

with Mrs. Carson. Mrs. Carson, in the situation I have told

3^ou, sold her goods to pay the debts he left unpaid; and in a

very shoit time, she was forced to go to some business to

procure subsistence for herself and her children. She set up
a store and carried on business as ^feme sole trader; in that

capacity, she contracted and paid debts, was imprisoned for

debt, and while Carson was enjoying himself abroad, she was
imprisoned in Philadelphia. There was a report of his death

by a sailer; this had reached the ears of Richard Smith; for

when asked by Mr. Ewing, and he was then upon his oath,

lie said, he thought she was a widow when he married her.

Mr. Ewing appeared to think, he ought to have known she

was married, because children were there; that it was natu-

ral for him to suppose she was married. This is not so, gen-

tlemen, it was more probable she was a widow; if she had
been a young girl, it would have been different. Smith had
just come from the lines—you will recollect his situation—be-

lieving her to be a widow—that there was nothing to impede
his marriage with her—he surely was not wrong in marrying
her. This was their situation. Now let us examine the law
relative to the marriage:

By the divorce of Pennsylvania, there was no criminality

in contracting this marriage; they were justifiable in doing

so. The law is as follows: " Sect. IV. If any husband or

wife, upon any false rumour, in appearance well founded, of

the death of the other (where such other has been absent for

the space of two whole years) hath married, or shall marry
again, he or she shall not be liable to the pains of adultery;

but it shall be in the election of the party remaining unmar-
ried, at his or her return, to insist to have his or her former

wife or husband restored, or to have his or her own marriage

dissolved, and the other party to remain witli the second hus-

band or wife; and in any suit or action instituted for this

purpose, within six months after such return, the court may
and shall sentence and decree accordingly." You observe

then, gentlemen, so far as respects the marriage, at the time,

it was completely consistent with the law; and if Smith had
then applied to a lawyer, or to his honor the Judge, he would
have told him, he was perfectly justifiable in contracting it.

He contracts this marriage with Mrs. Carson, which, so far

J4s respects him, was undoubtedly legal; lie goes to the house,
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and takes possession of the property, as her husband. The
moment he enteri d that house, (with the exception of the

right of election, by Captain Carson, under the act of assem-
bly,) he was owner. Why was he so? He was liable for her
debts, her contracts made before and after marriage; and
therefore, it is reasonable that if on the one hand he was lia-

ble, on the other he was also in possession of the rights and
benefits resulting from her property; he had possession of her

personal property, and exclusively of her person, (with the

exception of Captain Carson's right under the act of assem-

bly.) In this situation of things. Captain Carson returns, anct

the posture of affairs became altered. The marriage you have
seen, gentlemen, was legal, and in a case of that kind, no inju-

rious consequences result to any person; the husband has yet

his election to take his wife back again. The law says, " the

husband may insist to have his wife back again, or have his

own marriage dissolved within six months after his return.

You must put upon it, that construction which is not incon-

sistent with m.orality and propriety. The law says, the hus-

band shall have six months—do you understand, that during

these six months, the last husband is to be separated from
the wife? I do not, I trust you do not. What would be the

consequence? Captain Carson would not be liable for Mrs.
Carson, if he had not made his election; Richard Smith
would not be liable, his marriage was not established. He
has six months in which to make his election; but if he make
it at any time within the six months, it is enough. Suppose
that Carson would not make his election for twenty days, and
the other husband would, all that time, live in connection

with the wife, could they be convicted for adultery? certainly

not. Who would be liable for her support, in such a case?

Gentlemen, the act of assembly will not bear such a con-

struction; the sense of the act, I understand, to be this; the

husband shall have six months, in which, to make his elec-

tion, but he may make it at any time within the six months.

As soon as he does any public act in court, and gives notice

to the other parties he has made his election, and it is binding

on the other parties. Until the first husband makes his elec-

tion, the second is liable for her maintenance; unto the elec-

tion, they may have connection together without being guilty

of adultery; during this time, the second husband is liable

for her debts, and is recovering the benefits of her estate.

This is not prejudicial to the first husband; he has time tf>

look around him, and see if it be expedient to take her back
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again to his bosbm. Then, gentlemen, if I am correct int

this particular; from the time Carson returned, until the mi-
nute he made his public declaration, she remained the wife
of Richard Smith. You will recollect, bmith had no election

to make; he had no option in this case; he could not throw
her up, and say to Captain Carson, I have been living with
Mrs. Carson, your wife, in consequence of my marriage with
her, contracted under a rumor, in appearance well founded,

of your death; I have been liable for her debts, but now I

will throw her on your hands. Captain Carson would have
said, in reply, you have no right to make such election; you
have made your election already, by taking her under this

rumor, in appearance well founded, and I have now my elec-

tion to take her from your hands, or not, and I want none of

your advice uj^on the subject. You will view the difterent si-

tuation of the parties, upon the return of Carson; Mrs. Car-

son, though she was fond of her second husband, and had
children by him, yet she was liable to be torn from his arms,

under this act of assembly. Was not this enough? When he
had left her, and been absent long enough for this second af-

fection to take root in her bosom—to have children—was it

jiot reasonable, that the law should give him his election?

He had six months, but he might have done it in six hours
if he chose and had her delivered to him. This I consider

the proper construction of the act of Assembly; I might
safely put it upon that principle, that he never made his elec-

tion; that he had suffered the time to elapse, and that was
alone indicative of his waiving his election; and yet she

would ha\ e been the wife of Richard Smith. Mr. Carson's

application, written in the hand writing of Mr. Kwing, was
made on the 15ht January 1816, he must have been aware of

this act of assembly—the petition was drawn under it; it goes
upon the ground of the second marriage, and therefore

shews he was perfectly aware of that marriage. This petition

states, that he, captain Carson was married to her in the

month of June 1801, that during the marriage he had treat-

ed her with affection, and that she had entered into a second
marriage on the 15th October last. Here with the advice of
his counsel, under the act of assembly, knowing of the mar-
riage and of the very day it took place, (for the minister

would not tell us the day—I presume it was the very day) he
lays as the ground for a divorce, the marriage with Richard

JSmith, and also lays a charge that she had committed
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adultery with Richard Smith, and many other persons.

Nothing of this kind has appeared in evidence against her,

and as to the charge of adultery, it could not have been NAith

him to whom she was married. Then as to the election,

the act is in the alternative; it says " he may insist upon
taking her or having his own marriage dissolved" When,
therefore, he applies to have one of the things pointed out by
the act of Assembly, we consider this as a total renunciation

of his marriage, and a complete compliance with the act of

Assembly. On the 15th January, capt. Carson went before

Alderman Pcttit, publicly made his election, and declared

he would not take her back to his arms, but have his own
marriage dissolved. We are told he may make an election,

and then make a re-election; were this so, 1 would ask, n hat

would be the state of families, and of the public, under this

act of Assembly? A man, having been absent for the space of

some years, (his wife having married during his absence be»

lieving him dead,) returns and says, I will have my wife back
again, instead of saying he would have his own marriage dis-

solved; Mr. Smith delivers her up; Mr. Carson sleeps with

her that night—the next day he comes again to Mr.Smith,and
says, I do not choose to have her back— I have changed my
mind. I have a right, under the act of Assembly, to make my
election and I won't have her. The next day he comes back,

and says—I will have my wife again; he sleeps with her another

night; the next day he says, I will not have her youmay take her

back. (Here was a laughfrom the populace, and some ofthe
Jurors smiled.J This is no laughing matter, gentlemen—it

requires your most serious attention,—recollect, the life (jf a

fellow creature, is at stake.—Is it consistent with any princi-

ples of morality, that a man could have an opportunity of thus

changing his mind, for six months, not only daily, but it might
be forty times a day? I have put on the act, the proper con-

struction. He has a right to make his election during six

months; not out of doors; not by going to Mrs. De Gorgues;

(an evidence of his folly, after having received the advice of

his counsellor, Mr. Ewing) but by going to a magistrate and
there making a demand of his wife. This would be a hard

construction for Mrs. Smith, but not so hard a construction,

as the Attorney General endeavours to put on it. The At-
torney General says, " has not a man a right to institute a
suit, and can he not withdraw that suit?" I can meet him on
that ground: Suppose A. brings suit against B., B pleads,

he has a sett off against A's demand, will the law allow A.
K



130

to withdraw from that suit? No, gentlemen,—without the

consent of B. it cannot be withdrawn. If, in a trifling suit

about property, the rule is not as the Attorney General says;

how must it be in a case of this magnitude? Shall you be told,

he shall have a right to discontinue his suit; No,—gentlemen,

—the law cannot receive that construction. What is institu-

ting a suit? It is a public act. If a man tell his lawer to

commence an action, is that instituting a suit?—no, gentle-

men—If he tell him to file a claim, is that instituting a suit?

—no, gentlemen,—It is a public act of record, and the discon-

tinuance must be as public and formal. Capt. Carson should

have filed a second petition in which he ought to have discon-

tinued the other, and prayed to have his wife back, an act

equally of notoriety and of record, as the other institution

of the suit. From these facts we are of opinion, from the 15th

day of January, capt. Carson lost all legal right to Mrs. Car-

son, and to any property she had acquired.

—

The next circumstance we have heard of, is the challenge

sent to Mr. Smith. You may have observed, gentlemen,

throughout this case, we have never been granted the slightest

deviation from the strictest rules of that law, which granted

it to us. When we had adduced evidence which we consid-

ered legal, it was excluded from the Jury, and you were not

allowed to hear it. It is perfectly proper to make use of that

challenge, givenby Carson to Smith, and which Smith refused

to receive. You find before Judge Badger, he charged Smith

with cowardice, and then Smith stated that he had no other

ground for the charge, then his refusing to accept the chal-

lange. I might prove gentlemen, if necessary, and if before a

proper company, that Smith was not bound in honour to ac-

cept this challenge. What gentlemen, was he to imbrue his

hands in the blood of the father of his wife's children, and if he

fell to deprive her of her protector? Before a court of honour

he would have been deemed justifiable in refusing it; before

a court of law, it would be easy to prove he was perfectly

justifiable. Carson appeared to be irritated, and bent upon

taking the life of Smith, he therefore challenged him. When
he found Smith would not meet him, after he found he could

not thus take away his life, in a manner which would be jus-

tified by the public, he determinedto go to the house, and there

take it away. This was such a lying in rvait, as perfectly jus-

tifies me in saying, he intended to take away the life of Smith.

You will recollect, I stated, if he went to the house,\vith intent

to attack Mr. Smith, Mr. Smith had a right to take away his
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life, and it was only man-slaughter. He goes to the house
with most pacific intentions, to all appearance, early in the

morning, under pretence of seeing Mrs. Carson, and staid

there from that time, till three o'clock in the afternoon. He
went there before they were up—why, Gentlemen? that he

might be sure of meeting Mr. Smith there, it clearly indi-

cates such an intention. What does Smith do? he goes out

of the house, and stays a considerable time. What is Carson's

conduct? He stays there to wait for Smith. Mr, Smith goes

the second time, and returns to breakfast, and then goes. Car-

son still remains there with cool premeditated intention to

see Richard Smith, and bring on a quarrel. After Smith had
made another move, he found there was no resource, but he

must dine with this man; (he went away gentlemen before

breakfast and did not return until dinner; I would ask whether
any reasonable man would have continued there so long a

time, if he had not desired to stay and excite a quarrel?) they

sat down in the parlour, but it was necessary for Carson to

proceed with caution; he was a cunning, as well as a very

strong man; he sat down and talked sociably about officers,

says Temperance Barkley; he allows him to be master of the

family by taking the lower part of the table; he eats and
drinks with him—yes, gentlemen,—(I mention this because

it plainly shows his disposition,) having thus lulled every fear,

what was his conduct? he says I must go further-^here is a

young artless boy, not having seen so much of the world as

I have; he may be carrying on the same game I am—he may
be armed and ready to attack me—I will try if he be armed,

and then I will be secure. Without any preparative at all,

he suddenly turns round and says, " I understand Mr. Smith
you are armed.'* " Upon my honour, I am not armed," was
the answer, at the same time uncovering his bosom to con-

vince him of the fact. Who, now, may bear the epithet of

coward? A strong man, knowing Smith to be unarmed, he

attacked him with a knife. If he had intended to beat him,

he could have done it; he ^vas large enough and strong enough.

Taking up the knife, therefore, was a declaration that he would
take away the life of Richard Smith; if he came with that

murderous intention, Smith had a right then to take away his

life, and it would have been excusable, if not justifiable, with

every man, lawyer and citizen; but Smith abandons the rights

he had by law, for he must have known as every jnian does,

that if attacked with any instrument, he had a right to repel it

tvith the like force. Was he afraid to attack capt. Carson? after



132

the character you have heard of him from col. MiiUany, who
can believe it?

No, Gentlemen,—.it was because he intended to bear

with captain Carson. With his arm, weak in comparison with

that of Mr. Carson he caught Mr, Carson" s arm—who took

another knife and made a stab at Mr. Smith. Here was time

for reflection—here he might have thought—I have come to

this man*s house, and he has invited me to dine with him as a

friend, I have drank and eat with him, after this I have made
an attempt upon his life—-a man of common feeling would
have fallen upon his knees and begged his pardon—Mrs.

Smith, threw herself between them, and perhaps it was owing
to her, that he was saved. Mr. Smith fled from the house,

in such haste that he went without part of his apparel; he
flies to the house of alriend, and leaves his enemy in possess-

ion of his wife. His friend, upon proper occasions, was disposed

and did lend him pistols, for his assistance. Why did he not

then borrow the pistols? if he had done so, I am certain in

saying it, and returned and killed Carson, he would have been
justifiable.—^Gentlemen you are the counsel of the prisoner,

you are to stand between him and the prosecution; are you
not to take this as an evident intention not to harm captain Car-

son. Never was there a better opportunity to take away the

life of a man, and be justifiable, in the consideration of the

public, Mrs. Smith called down stairs to him, to fly. We
have not been allowed to bring her forward as a witness—-we
regret it. She upon that occasion ^expressed her fears; she

calls to him to fly. Why, Gentlemen? because she feared for

his life. The girl answered he was gone; Carson then en-

tered into conversation with Mrs. Smith; and I beg to remind
you of the memorable words of Carson, upon that occasion,

Mrs, Smith justly weighing the circumstances, turns round

to him and says ^* Mr. Carson, if you wish to commit mur-
der, commit it on me.'* What was the answer? At that mo-
ment, gentlemen, you h«avc the intention of his heart; he an-

swers, MURDER? YES— plainly indicating that he had har-

bored murderous intentions towards Richard Smith. Not
contented with what had occured up stairs, he flew after him
down stairs, and asked what had become of him, calling him
b}/ some opprobrious epithet e Consider, gentlen^en, whether

this young man was not at that time attacked by Carson, with

an intention to kill him. I have already stated what is my con-

ception of the law in this case; the law would justify him in

going there, and defending himself from any assault; the law
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allowed him also to take out a warrant, and have Mr. Carson
bound over to ktep the peace. He applied to the sanctuary of

the law; he went to one of the most respectable magistrates

of the city, a perfect stranger to him; he charges him with

the assault and battery, because he could have proved it

by his wife, and Mr. Smith, who had seen the grease upon
his coat. Upon that occasion, did he employ constables to

go and drag captain Carson to Judge Badger's office through

the street.—No, gentlemen,—The warrant was put into the

hands of a respectable constable, and an hour- was appointed

for their meeting before Judge Badger; it was the 18th, be-

fore they met at his office.

The court informed Mr. Brown it was time for adjourn-

ment.

MONDAY llth MAY, 10 O'CLOCK A. M.

P. A. Browne, esq. in continuance

—

May it please your honours, gentlemen of the Jury.—In a

case of this kind, gentlemen, it necessarily happens, a great

deal of testimony is given in; a large portion of which,

has no bearing upon the question. One duty of the counsel

is, to state the prominent parts of this evidence; I was en.

deavouring to perform this duty, when the court adjourned.

J endeavoured, after taking notice of the conduct of the de-

ceased, and of the prisoner, to draw your minds tothose points,

which had bearing upon the question. (Mr. Brown here ad-

verted to the circumstances which he had noticed the day be-

fore.) The charge brought against captain Carson, was for an

assault and battery—T think it might have safely been added,

^'with intent to murder.''^ When brought before Judge
Badger, Carson did not deny the circumstances as alledged,

but gave some paltry excuse, that Smith had exercised au-

thority over his servants, or children. Although all these cir-

cumstances had taken place, yet what do you find the con-

duct of Mr. Smith, upon this occasion. Does he demand that

he shall be bound over with large security? Does he demand
that for want of that security Carson shall be committed to

jail? there is nothing of the kind; from the beginning of the

case, you find no desire of revenge against captain Carson; he

was willing, not only to take Mr. Hutton, as securitv, ac-

knowledged not to be worth the money; but he was willing to

put it on another footing, which he had no right to put it on:

" pledge your honour" said he, " and I will let you go with-

out any security.'* When vou consider this point, you will
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giw considerable weight to Smith's conduct, in this particu-

lar, " I only ask as security your honour simply, that my life

shall not be in danger and I am satisfied that you go quit of

every thing." Captain Carson did not pledge his honour. The
magistrate very properly interfered and said, some security

must be taken. What was the security? If Mr. Smith and
his counsel had wished to give trouble, other security must
have been brought forward, wh6 would have been liable to

answer upon oath, and if he acknowledged he was not worth

the money, the consequence would have been, Carson would
have been put in prison. But with that lenity towards Carson,

his conduct did not justify; he takes mere formal security,

such as John Doe and Richard Roe, for his good behaviour.

But although this security was merely nominal, yet it was of

a real nature. I stated to you what was the nature of the sure-

ty to keep peace, and be of good behaviour; that when a man
is bound over, he was not only bound to refrain from an as-

sault and battery upon the person, but alsofromthose other acts,

which would equally have tendency to break the peace. He
was bound from all detainers of property, although he entered

peaceably; from the trespass upon personal property, and from
all things done in his presence that would occasion a breach

of the peace, even from all words which would produce such
a breach. These, were the obligations by which he was bound,

those obligations which the law imposed upon him, and the

magistrate thought proper to impose.

We come now to that part of the case, of very trifling

consequence, indeed, I mean the arming of Richard Smith.

You will be so good as to examine minutely the time—the

time is all material. Temperance Barkley, says, no doubt
truly, that previous to the attack made by Carson, there was
no pistol in the possession of Richard Smith. He was at peace
with all mankind, why should he keep arms? No man had at-

tempted to do him injury; before that time he had no arms
in his house. The attack, would alone, have beai sufficient to

authorise hira to arm himself, and there were other circum-

stances which called upon him to arm himself. Mr. Baker
tells you, when they were in the house, some person came
in and told, that Smith was at Sergent's tavern; what was Car-

son's conduct? he went in search of Smith, and did not find

him;when he returned,he said he had been in search of Richard

Smith; he said " he would take a stick and beat him," " he

would serve him as they did in Scotland." No doubt these

threats never came to the ears of Richard Smith, until after
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tlie binding over: these would have been proper to show be-
fore Judge Badger; they were never disclosed to Mr. Badger,

.
from which I have a right to refer, they did not come to
Richard Smith's ears, till after the binding over. I take it for

granted, it came to his knowledge subsequently to the bind.
ing ov^r. Temperance Barkley tells you, she saw captain
Carson by the house, she saw him secreting himself behind
the lombardy poplar, she saw him there for a considerable
time. With what intent was he there? This was a lying in

wait for Richard Smith; for no other intent at that time of
night could he have been tliere, than to fall on Smith, when he
should issue out upon his business. This circumstance also

came to the ears of Richard Smith, after the examination be-

fore Judge Badger, because nothing of it was then men-
tioned. Now gentlemen, suppose that there had been an at-

tack upon your life, that the person was brought up before

the proper authority to give security for his future behaviour,

and after that, you discover there had been attempts to in-

jure you; a lying in wait until you had come out of your
house, in order to make an attempt that could easily have
been effected, considering the strength of Carson; would not

you put yourselves upon a footing, by taking those artificial

means which lay in your power, and do every thing that a
prudent man could, upon such an occasion? A man would
have been called upon- to preserve his life by these artificial

means; I can satisfy you he acted properly in this p'articular

—

I need only refer to a single book in which I find a person

may justify arming himself in defence of his person, or pro-

perty.

—

Hawk. B. 1. c. 28. s. 14—" If those who are engaged in a
riot, or a forcible entry or detainer stand on their defence, and
continue the force in opposition to the command of a justice

of peace, &c. or resist justice endeavouring to arrest them,
the killing may be justified; and so perhaps, may the killing

of dangerous rioters, by 2iny private person^ who cannot other-

wise suppress them, or defend themselves from them; in

as much as every private person seems to be authorised by
the law to arm himself, for the purposes aforesaid." This is

an English authority, and I beg you to recollect that in Eng-
land there are more restrictions then in this country; arms
are not suffered to be in the possession of the people, there,

as in America. But Richard Smith, by the English law, where
arms are not freely put in possession of private persons, had a
right to carry arms for defence of his property and person^
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In the bill of rights, it is expressly declared, that the right of

citizens to arm themselves, shall never be qiiestioned by any

state. Every, necessity called on Richard Smith, to go armed,
and I have shown you that the act of putting himself upon a

footing with a ruffian, does not only correspond with the Eng-
lish law, but with the law admitted by the citizens of this

country, with respect to arming. Recollect, gentlemen, it was
not a secret, but a public arming in this case, and this is m^-
terial in one point of view, because it shows it was not for

attack, but for defence; if he had done it for attack, it would
have been material to show he had it from every one. He
puts the pistols in his chamber, where any one of the family,

even servants, might known where they were; Mrs. Baker,

could have known where they were; the servants saw them,
and might have told Mrs. Baker, and she could have told cap-

tain Carson; when questioned by Mrs. Baker, he told her,

he was armed; and we must conclude from her and Carson's

going away together, that she told him. This shows, that he
armed himself for defence; he never intended to use the pis-

tols but upon the last extremity, and then that every person

might know it. If he had been seen skulking around the

house in which Carson lived, then the case would be differ-

ent; but he takes his pistols, those he had received from his

friend, with the determination how to use them, he tells the
_

black girl *' if ever captain Carson come to the house with

the intention to touch me"—he then tells her how he would
use them.

We come now to the fatal encounter on the 20th January;

and here allow me to observe, that every fact, which can tend
to shew the intent of the other party, is all material. Let us
now examine the circumstances which took place between
the parties. It was in the house of Richard Smith. I do not

now intend to dwell upon the rights of Richard Smith, there;

I now mention the place because it was natural for him to be
in it; on the other hand, it was not only the place from which
captain Carson ought to have abstained if he had not been
bound by recognizance; but by recognizance, he was bound
to abstain from that house more than from any other place in

the world, if by going to that house he committed a breach
of it. You find cajjtain Carson meditates during the whole day,

the attack upon the house that was to be made in the evening.

You find by the evidence of Mrs. De Gorgue, if it be con-

sidered of the weight of a feather, in this case, captain Carson
meditated to go to the house, in the evening; she endeavoured
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to advise him not to go there until Monday. Mr. Abbot told

you, when he left him, he intend'i'd to jj^o to the house; when
he returned, the family told him, to ,^o up there, they were
afraid something unpleasant would take place. From thij»evi..

cience, 1 infer, that Garson must cooly have sat down in the

house; and cooly, premeditately, revolved upon the attack,

he was going to make in the evening. Not one expression has

been averred, to shew Smith had any design upon Carson, or

even suspected that he was coming to the hou^^e. O i the con-

trary, you find upon every occasion, he studiously avoids him.

(Mr. Browne adverted to the events of IJ^ednesday.

)

The manner in which captain Carson entered that house;

the mean artifices with which he took, what he thought, peace-

able possession of it, shew his disposition. Does he come
like a man to Smith, and say, I come to take possession of this

house; I will put it on my own personal strength— I want not

the assistance of the law— I will take it into my own hands?

No—gentlemen—he comes under the garb of the lamb: you
find Smith gives possession, thinking he came to take peace-

able possession. You find him entering by fraud and artifice.

What is the conduct of Smith? As soon as he finds he is there,

upon being asked by Mrs. Smith, if he would take tea; " no"
—he says, *' I will not, I will go spend the evening with Jon-

athan B. Smith, until captain Carson goes out." Here is a

forbearance, which I hope you will consider. He was not

bound to quit the house; if he had gone to the door and said;

Sir, this is my house, you shall not enter—and if he had bea-

ten him, nay, killed him, he would have been perfectly jus-

tifiable; but when he goes and leaves him there, the Jury will

say, be acted with the greatest forbearance and humanity.

Does captain Carson inform him of the design with which he

came there? No, gentlemen, hcgconceals his design until a

late hour of the evening. In the early part of the evening, it

would have been practicable to obtain a warrant from Judge
Badger; Judge Badger did not retire until 10 o'clock, or he

might have received it from some other magistrate. When at

that late hour he disclosed his intention, Smith goes from door

to door, as it were, in search of a person to whom he might

complain; not taking the law ii.to his own hands. Judge

Badger, very honourably without being interrogated, tells

you he knocked at his door; Jonathan B. Smith tells you, he

went in search of a magistrate; he describes to ycu the anxiety

depicted in his countenance; thiit he appeared to be afilicted,

that he had not been able to get a warrant at that time ol night.

S
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Does this appear like an intention to take away the life of

Carson? No, gentlemen, if a man had wished to take the

life of a fellow creature, he would have shown pleasure at not

finding the officers of Justice, that it might be in his power to

take the law into his own hands. This shews you, gentlemen,

his object was, to take him out of the house, and defend him-

self from any design Carson had upon him. How did they

respectively spend their evening? Carson, spent it in the

house, planning how he should get possession of it—brood-

ing over his designs—walking up and down the room; then

sending for Mrs. Baker, and resisting any wish of her's to

get him away. How was Smith employed? In company of a

friend at a tavern, spending a social evening. Suppose we had
not got this evidence, (and it was by accident we did, al-

though Mr. Jones promised he would attend;) the Attorney

General would have said, Why do you not show his conduct

upon this evening, that he did not prepare his pistols, that

his conduct was not such as induces us to suppose he premedi-

tated evil? Gentlemen, we have shewn you, that he was not

premeditating mischief, that his conduct, was as usual. Who-
gathered their friends upon that evening ? Carson: he sent

for captain Baker and Mrs. Baker, to aid him. What does

Smith? There was one person with him; if he had apprehended
any danger, he would have brought his friend home with

him, who at least, if he could not have aided him, would
have been a witness in his favour. Lord Coke says, upon this

subject " so it appears, a man may assemble his friends to

assist him in his own house, but not to accompany him to the

market-place, &c." In England where no assembly is al-

lowed, but it is considered as a suspicious circumstance; yet

in his house, they allow a man to assemble his friends to pro-

tect it, and him. Then, if Smith had been disposed to collect

his friends, and assemble the^e to protect his house, he would
have been right; and if thus assembled in such defence, death

had ensued, every one of them would have been perfectly

justifiable. Smith did not take these natural precautions, the

law put in his power. These circumstances, I trust, will have
some weight with you, when contrasted with the conduct of
Carson, assembling his friends to join him in a trespass, in

M hich they were all principals. We are told captain Carson
had a great affection for this lady, and wanted to live with her.

When you contemplate the testimony of Mrs. De Gorgue,
which can have no weight at all, you will give no credence

to this assertion. Had he not charged her with the character
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of an adulteress, for which there was no cause, to brand
the mother of his children with infamy? It would have been
sufficient to complain of the marriage, but he charges her also

with adultery, which, gentlemen, not having been shewn
to you in evidence, we have reason to infer, was false. How
can you reconcile it, with feelings of humanity, that after

such a charge he would have taken to his arms this noted

adulteress? But suppose it were false. Was he to take to his

arms the woman he had charged with adultery, not only with

Smith but with divers other persons unknown. The evidence

of Mrs. De Gorgue, could not be belie^'ed for a minute; it

cannot be reconciled with any other testimony. It is said he

wanted to spend the evening with her; yet this man who
loved her so much, in that cold night described by Jonathan

B. Smith, turns her out of the house. Richard Smith, whom
no act, no advise, no circumstance, no person can prevail

upon to go to Carson, not willing even to be in the same
house with him, when he found her wiUing to go there,

knowing they could not remain in the street, as a last resource

he accompanied her, to protect her; he gives up, because he
finds her personal safety greater than any other consideration.

Contrast the situation of the parties;—one turns out of doors

the mother of his children—the other objects to go,from every

other consideration but her protection.—He sends the black

boy to see if the stranger had gone from his house, to see if

he had come to his cool reflection, and left the house. Would
any man in that box have done more? Who would have hesi-

tated so long as he did, before you would have gone to your
house to expel the man, with your own arms? He went with

reluctance, with a plan perfectly pacific, and calculated to

keep possession of the house; to put him in possession of a

place where they might remain till morning: "let us go" says

Mrs. Smith, " we will take possession of the chamber above,

and leave him in the room below." Why it was, this plan was
not put into execution, we have not been told. We are not

able to bring it before you; Abbott has not told you, and
R. Smith's mouth's closed; no one could tell you but Abbott.

Well, gentlemen, they met there: what was the conduct of

Smith? Does he lay violent hands upon the stranger and order

him out of the house? No, gentlemen, he is satisfied to

remain the co-partner, as it were, of the room, provided the

other will only refrain from any attempt upon his person; pro.

vided in doing this, he can protect also the honour of his

wife. You find him uttering no word, which indicates a de-.
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sire to put Carson out of the room; you find that he is wil-

Ihtg tven to retire again. No other construction can be put

upon the question of Mr. Smith. Carson says, *' leave this

house." He turns and says ** Ann shall I go:" this must be

construed, will you go with me—let us leave this man in the

house—we are now here, you find he is not willing to retire;

your honour or my life may be attempted; shall we go out

of the house, and leave him here till to-morrow morning: And
when she answered—" No, stay."—Was it not as much as

to say, Will you desert me?—leave me to the power of this

ruffian?—have you not sworn to protect me? Will you leave

me to this ruffian's power, who has branded me with the cha-

racter of adulteress, although the mother of his children? He
has endeavoured to stab you with knives, and I threw my
body between you and him. Will you shew less bravery

than I did? You an officer and soldier!—This must be the

construction of her appeal. No mortal xould have withstood

it. It was his rigjit to stay—he did, with reluctance. This must
be of weight, with an honest Jury; he had no disposition to

stay, but to protect the honour of his wife; had no intention

to do Carson any injury in his power. From the moment
Smith entf red the houbc, not one word had been said by him
to any person in the room. Not so acted captain Carson and
his friends. They came there with deliberate intent to force

him to do some act, which would justify an attack by cap-

tain Carson.—He had challenged him; he would not accept;

it.—He attacks him with knives; Smith flies.—He was

not content with merely getting possession of the house; this

was not his object; he does not wait until Monday; why did

he go there before? Not to take Mrs. Carson to his bosom;

but to meet Smith. His intention was to say something, to

irritate Smith to attack him, that he might be excused in the

eye of the law. Mrs. Smith endeavoured to persuade him to

go avv^ay, when she got there; and Mrs. Baker should have

done so when she found he would not. On the one hand you
find not one word uttered by Smith; they endeavour to irri-

tate him to some act of desperation, by branding him with the

epithet of wretch; but gentlemen, Richard Smith, comes into,

the room, lays down his hat, and goes some feet from the

door.—There is no evidence he did any thing improper.

Captain Carson arose and advanced towards Smith; Smith in-

stead of remaining there until he came to him, when he finds

him advancing, retires to the utmost corner of the room, and

Carson advances towards him unto the farthest corner of the
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room. How can this be reconciled? Should you not have ex-
actly the reverse of these facts to find a verdict in this case?

From the opening, did you not suppose the contrary would
have been proved? That Carson was attacked by Smith; that

Carson had been pent up in the corner; the only supposit on
that can take place. They call upon you to say, in the most
extraordinary manner, Carson was the assailed If Carson
had sat in his chair nothing of this kind would have taken

place. Whose fault therefore was it? Who brought no the ac-

tion? Was it Smith, who retired, to the furthest ex-

tremity of the room? Or was it Carson who followed?

Smith was not bound to retire one single inch as I have
shown you laid down in the books; but he does retreat.

On the other hand, Carson by following him, shews he
had no tenderness for life but that he intended to do some
violent act upon Smith's person. Now for Mrs Baker's evi-

dence; she, who was the nearest to them and had the best

opportunity to see what would take place, follows also cap-

tain Carson. Upon being asked the reason she answered, *' I

apprehended a fight between them." From what did she draw
her inference? From any thing Srnith had done, from what
he had done from his first coming into the room? Was the

taking off his hat and laying it on the sofa an indication, that

he intended to hurt captain Carson? Was his submitting to be

called a wretch and adulterer, any evidence that he intended

any injury to Carson? Where then were indications of blows

likely to take place between them? No, gentlemen, she ar-

gued, that Carson " had gone to a tavern to hunt Smith to

beat him;" she argued, that he had intended " to beat him as

they did in Scotland;" that he had way laid him at night, and

the man who would do this would not lose the opportunity to

attack him in the house. She argued, in consequence of his

coming to the house in defiance of her advice and the advice

of Mrs. De Gorgue, from his observation to her when she

asked him to come home, perhaps also from other circum-

Stances which have not come to our knowledge; she argued

rightly when she said she apprehended blows between them;

she might have said, she did not apprehend them to proceed

from Smith but from Carson. Now, gentlemen, what was

the situation of the parties? Here was a young man, who was

no match for Carson; who had no friends with him, pent up

in the corner, with Carson, an athletic man on one hand, Mrs.

Baker, a resolute woman on the other; captain Baker near,

whom he did not know, but might have heard was a despe-



142

rate man, who would not be accountable for any act he might

have done. Before the pistol was put down to the mouth of

Carson, did she interfere? No, gentlemen.—If there was any

apprehension of Smith, why did they not seize him and in-

terfere? Why did not Baker seize him with that all powerful

arm of his ard catch him as he did down stairs when he held

him as a child of fifteen years old? why did not Abbott in-

terfere and prevent the deadly consequences; he stands qui-

etly by the fire-place and does no act to prevent Carson from
taking the life of Smith. Place yourselves in the situation of

Smith; here is a man who had attacked me with the intention,

of taking my life, a man who had way-laid me in the night,

accompanied by a man I do not know; here is Mrs. Baker a

resolute woman; here is Mr. Abbott without a hope that he
would interfere in my behalf. What must have been his re-

flections? Must he not have known and do you not yourselves

see, he was in imminent danger of his life? It was only ne-

cessary that Baker, that powerful man, should seize hold of

Smith, and all scuflle would have been at an end. Carson
shews his disposition was to get Smith out of the house; could

he expect to get him out by his eloquence? Was it by magic
he was to get him out? Was it by the interference of the law?
He says out of this house you must go; how was he to un-
derstand it? There was no officer of Justice there; captain Car-

son contemned the law, and when he said, " out of this house
you must go," Richard Smith must have understood him,

out of this house you must go by my act. During this time,

Smith continues throughout the conduct of a' gentleman;

while on the other hand, Carson not only makes use of force

but also descends to falsehood. Did he not tell him, " out ofmy
house you must go; it is the advice of my Counsel?" He says

this over and over again, and makes him believe he had the

law upon his side. Who was his Counsel? Mr. Ewing has
told you, he was his only counsel. He did not tell him so; far

from it; he advised him not to go at all, to refrain from it al-

together; and after getting possession of his papers, to aban-

don the lady forever. Here, there is a wide difference between
the evidence of Mr. Ewing and Mrs. De Gorgue. This shew^
you he descended to falsehood to deceive this young man. It

has been proved to you, there was no retreat for him. (Shews
the plan*J this is the plan that was proved. 1 do not say

he had a right to leave the room; he was justifiable in remain-

* Vide plan in appendiij.
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ing. Let us now examine the position of the parties: No. 1,
it is proved, is where Smith was: No. 2, where Carson was:
No. 3, represents Mrs. Baker,who the witnesses all agree was
standing behind Carson, a little to the left of him, a little gov-
eriiig the retreat of Smith. Where do you find capt. Baker?
According to the evidence of all the witnesses, No. 4 repre-
sents where Baker stood: But the other 4 nearer the centre
of the room, is where Baker said he stood. You will find
there is no variance between Abbott and Baker: Abbott ac-
knowledges Baker's recollection, in some instances, was bet-
ter than his own; therefore I have put it more in the centre
of the room. Now, gentlemen, look at that plan, and say
if there was room for retreat; put it on the footing that he was
bound to fly—and he was not—if he had been in a room of a
tavern, or in the common highway. What does Mrs. ^aker
say: " she thinks there was room to get by." Gentlemen,
she is not to think Richard Smith's life away; after the act
was done she made a grab at him ; and Baker does not say,

he was not near enough, but because the act operated on his

mind in such a manner, he did not attempt to catch him; and
she, without moving one inch, put her hand out and caught
him, although she was not able to hold him. I would ask
any one to look at that plan and see if there was room for him
to fly. What says the law? Must he fly?—No, Gentlemen,
there is no necessity for flight. He might, if he staid, de-
fend himself for a few minutes, but if he had attempted to

fly, he was in imminent danger; capt. Baker could have taken
him; Mrs. Baker could have caught him with her hands,
and Abbott could have reached the door long before Smith.
Now, gentlemen, can you return to your families, and
when your children shall ask you the situation of the par-

ties and one of them shall say, was this the situation of Car-
son and this the situation of Smith, and Mrs. Baker there, and
capt. Baker here, and did you convict him after all this? Now,
gentlemen, I would ask, if there was no other circumstance
than that plan, I submit to you, if it is not sufiicient for his

acquittal? notwithstanding the situation of Smith, thus sur-

rounded by Carson and his friends, you find him desisting till

the last moment from an attack upon Carson. Notvvithstand-

t
ing his going to the tavern to way-lay him, a man who would
come quietly to his house and eat and drink with him and
then attempt the murderous act, yet although finding himself
thus surrounded, with no retreat, he does nothing until the

extreme minute. What is an assault, gentlemen?—If a man
advances so near to me, I cannot get rid of him, with an ap-



144

parent intent to assault, is not this an assault? Surely it is.

When Smith found the intention was an attempt upon his

life, and not until then, he takes the precaution to defend his

life. But, gentlemen, 1 believe, at this instant he received a

blovi^. It is not wonderful, that blow did not knock Smith
down; he was supported by the table. The Attorney General

says, there is no evidence of a blow: you have the strongest

circumstantial evidence that the blow was given to Mr. Smith.

What is it? No person pretends to say, he had it before he

went into the room. The little girl although she says he was
apparently angry, at the words wretch and adulterer, does

not say, he had that blood on his mouth. It is first seen down
stairs; it was not received from the house to the watch; it is

probable, he did receive the blow from Carson, at his going

up to him. He could not have presumed, that Smith would
go out at his rhetoric—he had shewn his intention to put him
out. Thi« is all the most circumstantial evidence that Carson

did give the blow. But what is there to contradict it? Merely
negative assertions. Mrs. Baker says, she did not see it; how
was she standing? She might not have been looking at the

time, but if even looking, her position might have been such

that she could not have seen it: " On account of Carson's be-

ing a portly man, she did not see the pistol; she thought the

pistol was his hankerchief; she could not see things distinctly;"

a blow might have been given and she not have seen it.

Abbott did not see it; he who was at the furthest corner of

the room, when there was but one candle, and that candle

perhaps burning dimly, for at this interesting moment, no
one would have gone to snuff it. You must put aside Baker's

suppositions; on account of his situation, his testimony can

not have great weight. Captain Carson's dying declarations

are of no consequence; you must recollect the case of Lut-

terel. When Lutterel was upon his death bed—when he had
received the sacrament--when the obligation was greater than

twenty oaths—he declared, he had not given a blow to those

oiEcers. What was the evidence, upon which it was redu-

ced to manslaughter? Had any one seen it? No,—a boy com-
ing up stairs heard a blow, which he supposed was a blow of i

a cane. Could any one distinguish the blow of a cane? No, ^

gentlemen, but it was in favour of life; they went further,

and supposed there had been a blow by Lutterel in contra-

diction of his dying declaration, at that time, when about to

appear at the bar of his Maker. Now what is the evidence in
.

,

this case? If you believe there was a blow, it was perfectly
J

"justifiable in Smith to kill him; but if there was no blow, an *
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Acquittal is inevitable. These are the points of the case as they

appeared to my poor imagination. I have stated the facts of
the case, with the law^ bearing upon them; and I laid down
some positions, which I supported by law. {Mr. Brow?ie xvent

over his positionsy upon every one of which, he considered the

prisoner %vas entitled to an acquittal. Mr. Broxvue referred al-

so to kast^s Croiun LaxUy 239, to prove that an attack being

made, any whercy and the assailed kill the assatlanty it ts only

manslaughter.) In case therefore, gentlemen, where they are

trying a man for murder, and he places it upon the principle

of self-defence, we are toldj "he is not to be tried by rigid

rules, he is not to be examined nicely^ whether he cut off the

exact pound of flesh." Respecting the house, I will cake the

liberty of again reading the passage from Hale 486 {reads

thepassage,*) Allow me now to read itj substitutingthe names
of Smith and Carson for A. and Harcourt, {reads thepassage

in that manner.) I will notV leave you, but I cannot leave

you without thanking you for the great attention you have

paid, throughout, to the case; that you have shewn such a

disposition to hear every thing, to be said unon the subject.

I can only remind you of the solemn oath you have t-ikcn;

an oath beautifully described as an adamantine chain, bind-

ing you to heaven. Under this oath, and the obligation you
have taken, I surrender my client to your pror.ectir.'^!

,

Joseph R„ Ingersolly Esq. then thus addressed the Jury.-—'

To you who have been stace prisoners for the le?s;t fi\ l days^

it must be a subject of little satisfaction that so many coun-

sel are permitted td address you. Yet the hemaae policy of

our laws, ever watchful of the treasure jf life, has surround-

ed it with all the sanctions that human wisdom caa devise.

A stranger who has recently ar:ived from the coniinent of

Europe, where he has been accustomed to witness the com-
parative disregard of life, which is exhibited by the tribunals

of older countries, and has now been an attentive spectator of

this scene, has expressed his astonishment and delight at the

opportu. itieshere afi"orded for exculpation to innocence, and

the complete and satisfactory demonstrations of guilt, that

must necessarily precede conviction. To him it was equally

novel and wonderful, that while a public ofiicer devested of

the feelings of animosity which might be expected to influence

the friends of the deceased, alone conducted the prosecution;

the advocates of the accused without restriction of number or

limitation in topicks of discussion, might freely range over thd

most extensive fields of argument, and gather from every

quarter, illustrations and inducements, in favor of him whu is

T
* Vide page 123, 124. ^
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still presumed to be innocent. The momentary incon-

venience which you sustain in a painful separation from your

business and families durinj? a long protracted trial, will

readily be reconciled to minds of a proper tone, by the re-

flection that it may save a fellow creature. Ifeach succeeding

person who addresses you, can present a single new idea

contributing however partially to this important- end, or

even can so illustrate a thought already suggested, as to

give it additional force and impressiveness, the laborious at-

tention will be well bestowed.

The prisoner is now alone upon his trial. But in the in-

dictment which has been found, he is associated with ano-

ther, who was exposed to the same arraignment, and has

equally appealed for protection to the mercy of her God, and

the justice of the country. An union of hearts and hands, un-

der solemnities founded in the purest principles of religion

and morality, and recognised and respected by the municipal

law, has received an awful confirmation by exposure to a

common danger, and inculpation in a common crime. That
person awaits in anxious, but respectful solicitude, the mo-
ment when she too will be exposed to the scrutiny of a trial;

for she will hail that moment as the harbinger of her enlarge-

ment from a disgraceful imprisonment, and her restoration

to the society of those children, whom she never has aban-

doned—whom she never has ceased to watch over with the

tenderest affection—to whom she has performed the duties

more peculiarly incumbent on her sex, as well as those which
would have become a father's care. She is not now upon her

trial. Her defence, therefore, is no further a subject of animad-

sion, than as it has been connected with that of the prisoner

at the bar, either by the inherent nature of the case, arising

from evidence of joint participation in collateral transactions,

or by the course pursued by the prosecuting officers of the

Commonwealth. The former, authorises inferences of inno-

cence, in favor of one of the parties, from acknowledged or

established proof with regard to the other-.-the latter desig-

nating the necessity of that connection, affords the additional

and authoritative sanction to these inferences of official opi-

nion and assent. The charge is, in effect, that of a combina-
tion to commit murder. DispVoving the combination, we go
far to disprove the whole crime. I shall not be considered as

deviating from the strictest line of argument, by which I am
willing to be bound, when I dwell minutely upon the con-

duct, as it has been displayed in the evidence, of the unhap-

py female, who has been the unfqrtunate, but innocent sub-

ject of all these melancholy controversies.
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Through every stage of the prosecution, up to the moment
%vhen the tri^il was begun, these persons have been associated

together. The amiable and pious officer, whose painful duty-

it is to witness the most afflicting dispensations of providence,

and the last efforts of despair, has chosen to unite them—tliQ

chief magistrate of the city, who pronounces in the first in-

stance upon the sufficiency of an accusation, has approved

the charge; the legal officer of the Commonweakh has con-

firmed the union—the Grand Inquest of the country has

placed its allocatur upon the course thus pursued; and un-

der the eye and a-pprobation of the court—in the presence of

the jury—the assembled multitude have witnessed the cere-

mony of a joint arraignment, and the reading of a joint bill,'

Besides, the history of the case is little more than the his-

tory of its most conspicuous character: and exculpating her,

will largely contribute to place the blame where it ought to

rest; and to vindicate him,vvho has been wrongfully accused.

Certainly the circumstances now under discussion, are of an

unprecedented character. The annals of criminal jurispru-

dence, furnish no parallel. A husband, after having for years

abandoned the children tq whom he had given existence, and
whom he was bound to protect; in the bosom of what might

have continued to be his family, has fallen the victim of his

own folly, or crimes. A wife is arraigned for butchering in

cold blood, the parent of her children,^'and the former partner

of her bed, once endeared to her by the strongest ties that

can sanctify human nature; and the legitimate sanction of a

new tie, is threatened with dissolution by the union of the

second husband in the crime, To complete the whole—the

parents of that wife, are sun^moned to imprecate the ven-

gence of the law, and consign to an ignojuinious death, both

their child, and the husband of her choice. All the charities

and all the sympathies of our nature, are torn asunder. It

should seem as if the arch fiend of hell, had woven his black-

est web, to display in one dismal perspective, the most com-
plicated groupe of human wretchedness.

Of the deceased, more will not be said than is necessary to

exhibit the true character of the case: but it would be criminal

to permit an overweening delicacy to induce me to say less.

The Egyptians, we are told, in no barbarous age, by way of

example to the living, subjected the bodies of their departed

citizens to the ceremony of a trial; and exposed them to pun-

ishment, which was thus devested of its cruelty, and excited

scarcely less emotion among the spectators than if it hadbeenv
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accompanied by suffering to the accused. Among modern
nations, and in a more enlightened age, the dead are respect-

ed, chiefly from regard to the living; but when the safety or

advantage of the jiving is to be promoted, or secured by a

free enquiry into the conduct of the dead, why should it not

be made? History, which has been termed philosophy, teach-

ing by examples, is little else than a long catalogue of the

crimes of those who have gone to their account. A never

ending perseverance in error, would be the consequence of an

omission to detaU them: And posterity, which execrates the

memory of a Jeiferies, no less applauds the historian for trans-

mitting it to their hate, than for recording in the same en-

lightened page, the virtues ofmany of his cotemporaries. Shall

the shade of Carson be invoked to excite unwarrantable feel-

ings of indignation against a prisoner who can no longer defend

himself—to stimulate the curses that follow him to his cell,

and pursue him in his melancholy journies back again to the

bar—to prompt the unmanly blow—and yet shall it not be

used to allay the sensation it has thus excited? Shall none of

the transactions of his life be exhibited, except the doubtful

penitence of his dying hour? Shall we be blinded to all the

errors of his devious pilgrimage, by an imaginary apotheosis,

arising only from the melancholy character of his death? No}
no! I'he body must be dissected, to ascertain the disease of

which it died—the character must be scrutinized, to discover

how far these violent prepossessions are just.

Our first knowledge of this unfortunate individual, finds

him surrounded with all those blessings which render life de-

sirable, or consecrate the mysteries of connubial love. Blessed

with children whom he had caused to breathe, and to whom
he owed duties, which time and circumstances could

ne^er cancel. Associated with a wife, to whose fidelity and
xvorth, he bore ample testimony, even at the last hour of his

fatal tragedy. His path was strewed with flowers; and each

succeedhig year promised, a new accession of comforts, and
happmess. His offspring, were the companions of his youth,

and might have been the pride and consolation of declining

years. These endearing objects, were abandoned by the hus-

band and the father. He soon became the slave of passion

and intemperance, of which he was destined one day to be-

come the victim. After descending to practices alike dis-

graceful to his family and himself, he gave the last demon-
stration of his unworthiness, by deserting his home. This was

not a temporary absence which having for its object the weU
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fare of those who are left behind, and contemplatinj^ a spee-

tly return, gives a zest to domestic bliss, and endears by a

momentary separation, the objects whose value is but par-

tially known, until comparison and contrast, have heightened

their charms. It was not the reluctant sacrifice of present en-

joyment, for future ease. It was not even the gentle violence

done to the best affections, by mingling the love of glory,

with the love of home; nor the ardent curiosity of active and
enquiring ambition, that seeks to gather at a distance, accom-
plishments for its embellishment when it returns. It was the

wanton relinquishment of all that can give enjoyment and
tranquillity to life, for the love of change. The exchange of

solid, and substantial happiness, for a phantom, that invites

only to betray. This separation, which was as unsolicited

and undeserved on the one side, as it was resolute on the

other, was softened by none of those tender recollections

which sometimes even render absence a delight: the presents

that a fond father loves to lavish on his children; the paren-

tal counsel, the result of observation and experience, which
he delights to improve for the benefit of youthful minds; the

letter that breathes and speaks the inspiration of the heart-
all were unknown. Instead of these, an impenetrable silence

was permitted, from the moment of separation, to indicate the

extinction of every sentiment of affection on his part: and
a rumour of his death, which was naturally to be ex-

pected, extinguished the little feeble glimmering flame of

hope, by which afiection might possibly have been kept warm.
A woman, yet in the vigor of youthful feeling, was left sub-

ject to the temptations, and exposed, to the dangers which
widow-hood seldom fails to occasion; and which, in this in-

stance, were diminished by none of the ordinary respect for

the character of departed worth. She had been abandoned,
literally pennyless; and except for the instigations of proper
sentiments, which conducted her affections in a legitimate

and honorable course, she might have been lost in the snares

that everywhere surrounded her. By the labor of her hands,

she provided food and raiment, and education and comforts
for the children of a husband, who was pursuing, perhaps
more elegant and refined, but certainly not more honorable
occupations, elsewhere. These children, she seems to have
considered the most worthy objects for her toil, and like the
Roman matron, from them she derived her consolation and
her pride. Yet, thus intent upon the protection of those who
had been left to her care, she was liable to the feelings aiK^
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impulses of human nature. Her charms were undiminished
by time or sorrow. The rose yet mantled on her cheek

—

sensibility beamed from her eye—grace accompanied her
steps—grief was a stranger to a heart that was destined to

become the abode of softer feelings. Neither the laws of God
nor man forbade an union with a congenial soul. The vow
that she had uttered before the altar, was susceptible of be-
ing cancelled by death; or rather, its solemn sanctions were
fulfilled when the earthly union should by the decrees of pro-

vidence, be dissolved. From the peculiar relation in which
they stood, circumstances might easily occur, which without
giving demonstrative evidence of her husband's death, v/ould

remove all civil disabilities, and destroy the obligations, which
marriage must of necessity impose: which without annuling
the contract itself, would at least suspend its active operation,

and authorise acts which otherwise would be highly criminal.

In this situation, she became acquainted with the prisoner.

He was a gentleman, whose appearance was calculated to at-

tract attention—whose attainments, we are told, were such as

to excite esteem. He was a soldier, whose person certainly

was not contemptible, and whose reputed and tried gallantry

might have secured the admiration of a stronger mind thaii:

her's. - -

No human voice forbidding, they were married. This step,

was in itself, perfectly lawful. Not only was it subject to no
known inhibition—but the power of punishing it, was ex-

pressly witheld by law. It, could not cancel a contract alrea-

dy formed. It went upon the principle, that such pre-existing

contract was already cancelled, and assumed that fact, as the

foundation of its own validity. Its eifects were therefore,

without absolutely extinguishing the original marriage, to

create new obligations, which would remain in full force, un-

til something should occur to invalidate them. It was a co-

venant, perfectly known and respected by the law, which tho'

not insusceptible of disaffirmance—yet, partook so largely of

the character of indefeasable contracts, as to operate as such,

until its claims to continuance should be disproved, by ex^

hibiting some inherent imperfection in its original constitu-

tion; and then, not rendering it void by relation to the time

of its formation, and invalidating all intermediate acts, but

giving to these acts, countenance and strength, and merely

refusing to the marriage itself, further continuance. During

its existence, and until thus disaffirmed, it imposed the same

Obligations, and conferred the same rights ^s if it contained
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no imperfection. It was not void, so as to deny protection to

all acts done under colour of its authority; but was what the

law terms, voidable—or perfectly good as long as it should
remain unassailed, and then becoming void, without any re-

trospective views or operation. . The science and system of
legislation would be, not merely inconsistent with itself, but
a mockery of justice, did it confer nominal rights, without^

at the same time imposing correlative obligations, and giving

the power to enforce them. When therefore it declared such

a marriage exempt from liability to punishment, it surround-

ed it with all the advantages which marriage usually bestows.

It gave to the wife, claims to support and maintenance—to

the husband direction over her person and property—an in-

disputable right to her society—and a superintending and
undivided authority over all her concerns. These powers and
duties, once existing, are capable of being devested only by
the coincidence of two circumstances, 'Hhe return of the ab^

sent party," and an expression of his determination, "to have
his former wife restored." When these circumstances shall

both occur—then the marriage ceases—and all the rights

which had been suspended by the rumor of his death, re- vest

in the original husband. Subject to this liability, the con-
nection was formed. Should the rumor of death be confirm-

ed by lapse of time, or the exhibition of circumstances which
might remove the little remaining shade of doubt which still

covered the fact, they would continue through life, partners in

joy and woe. Should the rumour be disproved by intelligence,

that the former husband still pursued his erratick course
abroad, it might excite alarm, or disturb the tranquiUity of
domestic life; but could not affect the civil relations which
were of a stronger texture than to be broken by this circum-
stance alone. Should this former husband return, and, finding

that his absence had effaced his image from the heart of his

wife, who had consented to receive another to her arms; and
should he "insist to have his marriage dissolved, and the other

party to remain with her second husband," then the marriage
before contingent and uncertain, becomes durable as it can be
rendered by human ceremonies, under the most solemn ap-

peals to the throne of Eternal Grace. But, should he, on the

contrary, make a different election, anc^ insist upon a res-

toration of his wife, all the privileges which were for a time
suspended, are reanimated, and the temporary master of his

household, is obliged to renounce immediately his rights.

Little time had elapsed after this unhappy union—unhappy,
because a combination of drefidful circumstance which hu<.
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man foresight never could have anticipated, has contributed

to cement it vi'ith blood—when, as iffrom the grave, the origi-

nal husband appears among themi The powers of legislationj

and of priest-hood, are conferred upon him.He can dissolve

a contract as solemnly forn^ed, and can re-establish a marriage

which the law had suspended. But these functions, once ex-

ercised, are gone forever.He has one: step to take,on which will

depend the future destinies of all these individuals. He paused

but for a moment, and then decided. All connection is now
eternally dissolved. A divorce is applied for; he places upon

the public records of the country, the most decided manifesta-

tion of his will; and thus stamps it with a perpetuity coequal

with that of the records themselves. The new marriage with,

all its attributes and rights, is now completely confirmed. The
same law, which from motives of policy and benevolence,

justified the latter marriage, but gave to the former husband

the power of avoiding it, and would have given him free

access to the house, now barred the door against him. The
right of ownership in the personal goods—of enjoyment of

the society of the mistress of the house^ was forfeited—^

never to be redeemed. He had placed between himself and

these enjoyments, by his own voluntary act, a barrier, which

neither men nor angels could remove. The whole face of

things was changed. He was by his own choice, no more the

husband, the master of the family, the proprietor of the goods.

Another was placed in his chair^ the duties of obedience and

the claims of love were abandoned^ and without a flagrant

breach of law, he could not disturb him in it. Is it said nd

judicial decree had been pronounced to devest him of his

rights? It was not necessary. If the law could under any cir^

cumstances be supposed to tolerate the unnatural and un-

christian spectacle of two husbands, both in the full and co^
^

temporary enjoyment of marital privileges-—the phraseology

in this instance is too clear to admit a doubt. The interposi-

tion of the court is not necessary to confirm or invalidate the

marriage; that is perfected by the mere election of the par-

ty himself. But should he be unable on the one hand to procure

the restoration contemplated by the statute, or be desirous on

the other of forming for himself a new alliance; then the

court on application is bound to lend its aid to his wishes, and

decree accordingly. The judge, if called on, must carry into

effect the determination of the party; but to the conclusive-

nesss of that determination on the party himself, no judicial

interposition is required.
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The conduct of Captain Carson was founded upon a ful

Ijelief in the soundness of this doctrine. The manly course

was either to proceed directly to the house, and at once claim

€xchisive possession of person and property, or shun with

aversion every anproach to a double and unnatural connec-

tion. He does avoid it. His residence is noX with his own
family but with that of Mrs. Baker; and until after the 15th

of January, when his application for a divorce is dated, you
never hear of him at the house. Silence on such an occasion

might be construed into acquiescence. To the affections of

his family he had no claims, and he wisely omits to assert

them. To the acquisition of the property, which had been

the hard earned compensation of their unwearied toil, he was
conscious that he had contributed nothing, and he justly at-

tempts not to repossess it. He is content to hover over the

place of his wife's residence like an ill-omened bird of prey,

seeking what he may devour. As soon as he had given to his

determination, publicity and form, by applying for a divorce,

and thus obviated the possibility of mistake with regard to

his objects and designs, he visits at the house; not claiming

the rights of a master, but accepting the stranger's place at

the table, and merely partaking the fatal hospitality of the

social board. A change of mind is imputed to him! There
are certain transactions in life, which are altogether insuscep-

tible of change; which being once resolved on, are fixed for-

ever: which carrying with them duties and obligations, as well

as privileges and rights, cannot be modified or discarded at

the option of the agent. A partnership in trade, or associatiou

for purposes of temporary convenience or pleasure, may be
preserved only so long as the advantage, the disposition, or the

caprice of the parties may dictate; but marriage is an ordi-

nance sacred in its origin, and designed for purposes, all of

which would be defeated, if it were fleeting as the passing

hour. The nature of the thing, therefore, admitted no change
of mind. But, surely, the prisoner was not to dive into the

dark and hidden recesses of Carson's soul, to ascertain whe-
ther such an alteration had been effected. To affect him with

the consequences, he must appear to have possessed a know-
ledge of the fact. It is not, and cannot be pretended that he

had any such knowledge. Ail his information was precisely

the other way. He knew tliat a divorce had been applied for,

because the subpoena had been actually served; and nothing

but a spirit of divination would have enabled him to draw
iilferences precisely the contrary to those which reason wouM

w



154

prescribe. Are appeals made to his letter, written under the

influence of a disappointed affection, and possibly too of a dis-

ordered intellect, in corroboration of his knowledge of this

change? The chronology of the transactions denies the pro-

priety of the appeal. The reconciliation in the presence of

Mrs. Degorgue, and the determination to revive the former

connection, occurred on Friday night. It could not, by any

possibility, therefore, have been known four and twenty hours

before it existed; and this incoherent letter bears date on the

Thursday preceding-

This change of mind is referred to, as giving Capt. Car-

son a right to the exclusive enjoyment of the house, and thus

marking with impropriety the conduct of any one who should

dispute or divide his right. For the nature and extent of this

change, recurrence must be made to the testimony of Mrs.
Degorgue, by whom alone, any information is given on the

subject. Although, at first, she but doubtfully explained this

mysterious conversation, yet it distinctly appeared at length,

that his return was not to take place until the ensuing Monday.
Of course his authority was suspended in the interim. He
tamely assented to resign his place for two days, and agreed

to subdue his fiery spirit to the most abject and despicable

submission to his own dishonor: then, to return to the pollu-

ted arms of an unfaithful wife, after ministering to her lust;

and accept her, all sated as she was, and warm from the

embraces of an unholy bed. While he thus played the pan-

dar, he could not assert the claims of the husband. The argu-

ment, were it ioUnded in point of fact, would not justify the

inferences that are drawn, since he failed to observe the con-

ditions which he had imposed upon himself.

Do not think so meanly of him. He never designed to re-

turn. It was but an appearance assumed for particular pur-

poses, that neither the ordinary feelings of a man, nor his ge-

neral conduct, will permit you to suppose was genuine. He
had been advised by his counsel to act quietly and peaceably

till he should get his papers out of the possession of his wife,

and then to leave her altogether. This was on Friday: and

that very night he plays the repentant sinner, and formally

covenants never to part from her again. This agreement, and

the visit, founded as it is supposed upon it, had for their ob-

ject, the papers, net the society of his family. The defence

charges Captain Carson with violence of temper: he stands

self accused of dissimulation and hypocrisy. At the very mo-

ment when he has deliberately resolved on quitting his wife
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forever, and has systematized a plan by which the sepfrration'

may be rendered the more complete, he is shedding at her

feet his crocodile tears; and uttering the most fervent promi-

ses of never ending love. So, v^rhen m the hour of convivi-

ality and apparent unreserve, he has eaten of Smith's bread

and partaken of his cup, the blackest venom was engender-

ing at his heart. No where are you safe with him. If, in the

fulness of his wrath, he throws off all disguise and proclaims

his evil intentions;—it is the studied efibrt of pretended pas-

sion, intended only to alarm an intruder from his house. If

he compose his features, and assume the appearance of kind-

ness and regard, it is the tyger crouching for his prey.

How different was the conduct of the prisoner! Led into

the marriage, in the first instance, by the belief that he was

connecting himself with a widow, he dares not now abandon

her. Were his principles and his affections so fluctuating as

to authorise the act, he was amenable to the laws, for the

maintenance and support of the family of which he had con-

stituted himself the parent. Conscious of this responsibility,

or needing, perhaps, no prompter, -where his own heart im-

pelled him, he persevered in the expression and display of

tenderness. He received, without reluctance, the knowledge

of Carson's determination, which confirmed his duties and

privileges, and he cheerfully proceeded to perform the one

and exercise the other. What further benefit could he reap

from dipping his hands in blood? The death of Carson would

not ha\ e added a single thread to the cord by which he was
united to happiness. Studious, therefore, to avoid a quarrel^

in which he had nothing to gain, he immediately leaves the

house on Wednesday, when he learns that Captain Carsoit

was visiting it. Am I asked, why did he return? Gentle-

men, why should he not return? His wife had been surren-

dered to him alone. He had not an intimation that his ab-

sence was desirable or his presence offensive. A single word
might have saved all this misery. In ordinary cases, whea
the owner of a house is desirous of repossessing it, formal

notice is communicated before the law will authorise him to

exercise what may be made an unquestionable right. Surely,

in this more important predicament, it was a sacred duty to

give the supposed intruder an opportunity quietly to with-

draw. The man who stands by, while another invades his

rights, forfeits them. Still more clear is the error of him,

who, having formally parted with what belonged to him, at-

tempts suddenly and surreptitiously to regain it. All th«j
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questions of abstract right, are foreign to the purpose, since
no right was ever asserted or claimed. The fallacy of the rea-
soning that would impute to Captain Carson the title and
ownership, to the exclusion of all others, and would couple
with those claims the privilege of undisputed access, consists-

in overlooking his omission to ask for enjoyments that are
supposed to have been withheld. If a hint, even at this late

day, had been given to Smith, that his departure would be
required, possibly a second suggestion had become unneces-
sary. But, satisfied, as was his belief, that in remaining he
would comply with Carson's views, he had only to consult
and be influenced by his own.
During nearly the whole day, Carson continued in the

house, arranging, as might naturally be supposed, the cir-

cumstances of a lasting separation. Had any design existed
to put him to death, this was the happy moment for its exe-
cution. No active mother now was present to rend the wel-
kin with her cries—no athletic father to arrest the purposed-
flight;—the tale might then, indeed, h -ve remained for ever
in obscurity; and impunity have accompanied the crime.
At length the prisoner is satisfied that it is merelv the visit

of the father to his children, and 1^ ventures unarmed even
with suspicion to the house They sit down together, con-
verse freely on indifferent topicks; and appear *o be reconciled
mutually to the most extraordinary relation in which they
stood towards one another Giacious heaven! what must
have been the constitution of that man's heart, when he thus
eat and drank in the contemplation of immediate mur-
der! Here was ample opportunity to ask for exclusive posses-
sion. Not a word is breathed to that purpose. This
was the time to communicate the change of mind if it

had occurred. Not an intiniation is given of the sort. No! his-

passion is for blood—and in a moment that promised no op-
portunity for escape, he suddenly and brutally attempts to
lodge a knife in the prisoner's heart. He was scarcely amena-
ble to punishment had he succeeded in his fell designs. The
only person present would have been debarred from giving
testimony, from the connection still to this purpose subsist-
ing between them. But a better providence arrested his hand
—the courage, almost miraculous, of a woman, interposed

—

the fatal blow is spared—and the victim, for this time, is per-
mitted to escape. Carson, having now an opportunity to ex-
plain his objects, does not express the smallest desire to re-
occupy the house. His views before obvious, but now avow-
ed, are totally different. He had come with a mind resolved
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to resign his wife. This required but a trifling effort; no sacri-

fice of feeling, no visitings of remorse. The same temper that

carried him away for years, could with cheerfuhiess make
the separation perpetual. Excited by the violence of his

rage, unable longer to conceal the fire long hidden, but now
bursting forth, and threatening to consume him; in the de-

lirium of frenzy, he proclaims that his purpose is murder

—

his thirst is for blood.

After the occurrence of these circumstances, I think it is

apparent, 1, that Smith had aright, by permission, if you
please, to go to the house; that it was at all events, not the

exclusive privilege of another; and that his conduct in mak-

ing use of it, amounted to neither a felony, nor a tresspass.

2. That after the attack, and threats, and the avowal of an

intention on the part of captain Carson to take away his life,

he had a right to bear arms on the plainest principles of self-

defence.

If Smith had the right of access to the house, it was in the

capacity of husband to the person by whom it was rented;

which from its very nature was exclusive, and denied the ex-

istence of any corresponding claim. This right may be re-

garded, if you please, as inchoate only and susceptible of be-

ing devested by a word of prohibition: but in the absence of

such prohibition fully existing. Carson was indeed the maker
of the law, and by him it had been irrevocably made.

Having the right of access to the house, he was justifiable

in protecting himself by the only means which reduce the

powerful to a level with the weak. The constitutions, both

of the Federal government and of the commonwealth of
Pennsylvania, secure to every citizen, the right to bear arms,
and the only question that remains, is v/hether the exercise

of the right be compatible with discretion. He had been
abused and ill treated to the last extremity of human suffer-

ing: taunted—-threatened—branded with the reproach of
cowardice—assaulted—^almost assassinated—the meekest
spirit of Christian forbearance would have asked no more„
A recurrence to the natural protection, which precedes diat

of the law, and which at all events must be recurred to, where
the laws lose their efficacy, had been imposed upon him. To
wait the moment of attack, would have been to lose the

means which were now within his reach The possession of
weapons of defence did not carry with it the certainty of their

use; they were merely precautionary, aiid until he should be
actually assailed, they would remain for ever harmless in his

bands.
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We now arrive at the evening when the prisoner gave the
fatal blow. Notwithstanding, the extent of evidence that has
been communicated of the transactions that now occurred,
they are still so involved in mystery, that it is difficult to per-

ceive them in their true character. Besides, prejudice or fol-

3y has so magnified or distorted them, that it is not easy to

discriminate between the monstrous offspring of rumorj and
the legitimate deductions of truth.

Thus tar, certainly the prisoner acted merely on the de-
fensive, ifindeed he can be said to have acted at all: for he
seems rather to have composed his mind to patjent endurance,
and passive suffering, than to have exerted a single effort

even in self-defence. To any arrangement he was ready to

submit. If the husband on his return, desires to repossess
bis household, the supposed intruder prepares to depart. If

the family, which he had undertaken to protect, is abandoned
to him, he cheerfully agrees to redeem his pledge. If the in-

consistent and unnatural parent still delights to contemplate
the havoc his abscence has created, he is received with kind-

ness and hospitality; and even when he aims the murdering
knife, instead of meeting with resistance or punishment, the

victim of all his intemperance and caprice, avoids the blow,
and leaves him, to lord it over his insulted family, until he
chooses to depart. With a continuance of the same disposition

but with a justifiable determination, in the absence of every
other means, to guard his life by force, the prisoner enters

the house, from which he had never been desired to with-

draw. Where should he rather seek for safety? Abroad, he
"would encounter the same enemy, who had lurked in the

hour of darkness about the neighborhood, watching for the

object of his hatred; the same, who had avowed to Mrs. Ba-
ker his determination to way-lay and abuse him, At home
then only could he have the chance of safety, which rise-

"where was thus denied. It is true he knew that Carson was
in the house; but the object of his visit as it was afterwards

communicated and is now avowed, it was impossible for him
to guess. Such an object was indeed placed entirely out of

his view, by the agreement which Carson himself had made,
not to return until Monday: an agreement which he fully re-

cognized when reminded of it by Mrs. Degorgue. The pa-

pers could have been his only object. Having as he suppos-

ed softened the resentment of his justly offended wife, by pro-

mises of future affection which he never meant to fulfil, he an-

ticipated his hour for the purpose of procuring the paperSj
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which aloaehadbeen the motive and the cause of his pretended

humility. Had they been delivered, he would have aban-

doned her as he had been advised by his counsel, for ever..

The message in the morning went only to enquire, if Mrs.
Carson would be at leisure in the evening, and proposed

merely a conversation with her. After that conversation, why
should he remain, except to gratify the same wanton love of

cruelty, which he had previously proclaimed and indulged?

Smith remained at a distance from the possibility of an

encounter, until the hour of the night compelled his return.

Then, not rashly exposing himself to danger, he endeavors,

fruitlessly indeed^ but not with less sincerity and zeal, to pro-

cure as witnesses of his conduct, and guardians of the gene-

ral safety, the officers of the peace, with whom he had no
connection, except a common desire, to preserve and obey the

law, and even one of the judges who now superintends the

trial of his cause. Where a crmie derives its character en-

tirely from the motive by which it was occasioned, this sin-

gle fact speaks volumes in favor of the accused. Kvii deeds

shun the light It is conscious purity and innocence alone

that carries with it, thro' circumstances that might otherwise

be doubtful or obscure, evidence that will never fail to aflPord

complete and unquestionable developement. Every action

partakes in some degree of the qualities of those who cause or

aid its execution. Conservators of the peace—officers of jus-

tice—could be expected to participate only in transactions that

were both peaceable and just. I'o expect from them counte-

nance for crime, and assistance to murder, was a degree of

madness, which cannot be imputed even to one, destined to

be destroyed- From the attempt to procure these witnesses,

though abortive, inferences the most satisfactory and favora-

ble may be drawn; but other witnesses there are, from wliose

testimony the non-existence of evil designs is dernonstrated.

To say nothing of Mr. J. B. Smith, who was the friend and
Counsel of the prisoner; Mr. Abbot, whose pretensions have

not appeared to either character, was present at the suppoi»cd

concoction of the whole plot. According to his evidence,

freed as it certainly is from all bias of affi^ction toward the

accused, the arrangement was to fortify themselves against

danger or disturbance in an upper story; and so far from com-
mitting murder, to leave the acknowledged assailant in peace-

able possession of the rooms below. A most extraordinary

mode of planning schemes of villainy. A man who declares

war against humanity and law, h sitates before he wjll place



160

Jiimself in a situation, where cruelty may be provoked; then

consults a lawyer how he may best comport himself, and
endeavors to procure the attendance of civil magistrates,

whose presence will inevitably defeat the very object of his

wishes! Such distorted conclusions are equally foreign from
probability and the fact. The fair and natural inference is,

that his soul harbored no designs but such as might have been
freely proclaimed to all the world.

On entering the room, the prisoner is saluted with the ob-

servation, that he must leave the house. This, too, from a

quarter whence words and actions of an opposite tendency

had uniformly proceeded. Never, until this moment, was he
apprised of a wish that he should depart. On the contrary,

continuance there had been imposed upon him, by the con-

duct of the very man who now peremptorily ordered his ab-

sence, and gave no time for reflection or delay; but pursued
and pressed upon him with rapidity and warmth.
Were mild expressions used to assure him of his safety?

He had learned, too well, the reliance that was to be placed oa
this man's assurances. Little time had passed since expres-.

sions of social kindness had been the immediate precursors of

an attempt at murder. Less time had passed, since the avowal
of that attempt, in all its horrors, had been admitted to be false.

With ordinary men, designs are supposed to be demonstrated

by words; but Carson had forfeited all claims to such an esti-

mate, by the acknowledgment that his assertions were iintrue.

Experience had shown that mildness with him was the indi-

ciuin and the forerunner of ferocity: that it should only serve

to place upon dieir guard those with whom he had to deal.

His transitions of passion, were as violent and more rapid

than the winds. The countenance, the index of the heart,

which would display the feelings of one moment, would fail

to represent those of the next. The prisoner could not safely

trust him. Every object served to remind him of his recent

escape from the jaws of death; the threats of murder vibra-

ted on his ear; the impending dagger glittered in his sight;

memory and imagination united to heighten the horrors of

his situation, and aggravate the dangers that surrounded him. -

Is it said the deceased had no arms? He had the same arms
with which Cain performed the first murder; and they would,

with the same bloody result, have ministered to the last. He
was yet too little tutored in the trade of assassination to use

merely the polished poignard; he was indifferent in the choice

^f weapons; the knife with which he had just carved his brea?!..
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once served his purposes ; and now a single grasp from his poW*
erful arm, would have left no necessity for a second blow. It is

not necessary to fatigue your attention, already nearly exhaust-

ed, by reading abstract positions, or more abstract reasonings,

from the volumes of the law. The principles on which this

case must be eventually decided ai-e derived from a still purer

source, and are engraven by an Almighty Hand ujxjn the human
hejrt. The nice and accurate calculations that we now, in

cooler moments, are able to make, form no criterion by which
to estimate the necessities of a man under this pressing emergen-

cy. Could a body of counsellors be summoned whenever we ai'c

called to act, error would almost cease to be the privilege of

man. It is the unexpected occurrence of overwhelming events,

which throws the reasoning powders from their equilibrium, and

exposes to false conclusions and misdeeds ; the novitas rei, by
which even Cassar, the bravest of mankind, acknowledged the

bravest might be appalled. Ifan individual, w^iere there is no op-

portunity for deliberate reflection, conscientiously believe, that

another designs to put him to death, and upon apparently ra-

tional though mistaken grounds, think he is called upon to recur

to principles, pre-existing to the formation of society or laws,

he is justifiable in placing himself in a state of nature, and in

using the means of defence which seem necessary for his pre-

servation. The degree of imprudence accompanying the action

is not to be estimated by circumstances, which a dispassionate

examination may afterwards develope, but by those which were

apparent at the time. In the trial of Mr. Selfridge for homicide,

the judge proposes the case of a person threatened with being

shot by another, who presents a gun at him, and wdio under the

solemn conviction of his danger, puts his antagonist to death.

Should it afterwards appear that the gun was not loaded,

and that in fact no danger existed at all, the act is no less

innocent on that account ; since the real situation of things

could have been inferred only from what w^as seen, and to pause

for the purpose of ascertaining the reality ofthe danger and the

sincerity of the threats, w^ould be to destroy'the very object and
the means of self protection. The prisoner had every thing to

dread. He w^as surrounded with strangers or enemies. Among
them was one, whose unhappy situation rendered him irrespon-

sible as a moral agent, and who might therefore assist, with im*

punity, in the perpetration of a crime : another whose enmity

towards him was undisguised ; and whose disapprobation was
loudly vented at the moment of his entrance into the room.

Escape, which had been difficult in mid-day, was now render*

X
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cd impossible by the darkness of the hour, and the circumstance

that the house was closed. The narrow and intricate staircase

was first to be passed, and after gropng through the long pas-

sage below, should he reach the door, the obstacle it opposed,

would have given ample opportunity for successful pursuit, to

a man bent on mischief. He retreats to the wall and is liter-

ally inclining over the table before his pistol is drawn. Had
the deceased not fallen, in all human probability he would have

been the perpetrator of the crime. The prisoner would then

have been at peace, and Carson undergoing the same sort of

investigation which his death now has caused. Imagine that he

is in the bar :—devest yourselves of the feelings which his death

has occasioned, and restore the resentment which that event has

disarmed. His repeated threats—his mysterious conduct

—

his previous attack and blood-thirsty acknowledgement, all

must have condemned him. Let these circumstances operate,

I besGCch you, in favour of the accused.

In reviewing the facts of this calamitous meeting, nothing

remains that can impute premeditated crime to tlie prisoner, ex-

cept the imaginary anger in his countenance, spoken of by the

negro girl. W ill you condemn to death a man otherwise in-

nocent, because the superstitious fancy of a child terrifies itself

with the idea of something portentous in his looks ? Physi-

ognomy is at the best but a fallacious science ; the wisest of its

professors have been greatly deceived. The greatest philoso-

pher and most excellent individual of the heathen world ; he

who by a bright anticipation, springing from an almost inspired

intellect, conceived the liveliest hopes of the purposes of a reve-

lation which, until ages afterwards, was not communicated to

the world, Socrates, is said to have been pronounced by a phy-

siognomist, after an attentive study of the lineaments of his

countenance, an unprincipled libertine.

As little consequence is to be attached to the alledged decla-

rations of Carson on his dying bed. The policy of the law

wisely considers as entitled to credit, communications of facts

made by those who are in the momentary expectation of meet-

ing their creator, for they will naturally avoid burthening with one

additional sin their full-charged souls. They are ofpeculiar weight

when a fact, or person connected with the crime, is doubtful

;

and are received like any other evidence, with a deference pro-

portioned to the character of the witness, and the circumstances

under which they are pronounced. But the delirium of a fever-

ed fancy, or a mortal wound, affecting and disturbing the judg-

ment, cither by a general influence on tlie system, or by its im-
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mediate local operation upon the organs of the brahi, ne^^er can

be supposed to give vveio;ht to inferences that require a dispas-

sionate, disinterested, and uninjured understanding. Of the

fact of the shooting there is no doubt. To this therefore, the

testimony of a dying man, or the invocation of his spirit from

the grave, was altogether unnecessary : for the inferences that

are to be drawn from this fact, the jury will be beholden to no

witness, v\ hether they are made under the awful obligations of

an oath, or the more solemn and impressive sanctions of a dy-

ing hour, since the responsibility of the decision must devolve

at last upon themselves alone. When Carson said that the pris-

oner's entry into the house was assassin-like, and the homicide,

cowardly, he did no more than draw the same conclusions that

have been made by rumor with a thousand tongues.

The judges upon the bench labour under an awful responsi-

bility. They may congratulate themselves that the mild charac-

ter of our code, and the pure morals of the community, seldom
permit the task to be imposed upon them which they are now
performing. Beyond all illustration is the superior awfulness

of the duty that rests with you : who receiving indeed instruc-

tion and advice from the bench, finally pronounce a fellow-crea-

ture's doom. If you acquit, he is restored to life, to^lie arms of

his expecting friends—to the path of honour and of glory. If

you condemn, prospects of advancement here, and hopes of

happiness beyond the grave, are extinguished in himself; and,

as calamity has imposed upon him the sacred duty of providing

for a family, bereft by his hand of their natural guardian, hi&

monument will be composed of orphans* tears.

Sampson Levy, Esq. then addressed the Jury:-^
It may appear vain in me, after the very elaborate arguments

used, the eloquence displayed upon this occasion and the lustre

added to letters, that I should attempt to address my fellow ci-

tizens. I have so far that vanity, as to rid my feelings of an obli-

gation that rests upon me, and which I now will endeavour to

discharge; and Oh! that I had a thousand tongues ready fo're-

iterate proper expressions to interest the jury; the jury who are

the boast of our country, composed of men, independent, free,

and unbiassed, open to hear all that may be said to convince
their understandings ; and I flatter myself, before I quit the

case, I shall claim attention not only from the court but
from the surrounding world, and dissipate those prejudices

that false clamour, cruel aspersions, and unmanly conduct, have
raised against a defenceless man. Thank heaven, the law is his

rescue, his security—your security and mine wb<Te tlie law pre*
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vails, and where society has advanced to that state of improve-

ment it has in the state of Pennsylvania. You aro put there for

what? to execute your duties ; duties, which call for every fa-

culty of the mind and the experience which you have seve-

rally had: neither time nor fatigue should have any effect upon
your minds, or else you ought not to be there. It is a novel case

or we would not see such a surrounding multitude; it has roused

the citizenSjbut as good citizens they never would consent,even

if I could ask them,to consign that man to death without a trial

;

nor would a jury, through fatigue or any other cause, strip him of

his life before half his years are past,—send him to eternity with

all his sins upon his head. Man is hardened in this case too fre-

quently, and it is to be regretted that he too seldom has yielded

forgiveness to a fellow being for acts which might have been

committed in a moment of passion. He is wanting in charity

—that holiest attribute of his Almighty Maker-.-an attribute,

the presence ofwhich must, in an eminent degree, enable us to

discharge with correctness our manifold duties in life. Can I

Suppose, gentlemen, you are placed there to decide upon facts

heard out of Court? I could not suppose as honest men they

would have an effect upon your judgments. When you
come into that box you are to judge upon nothing but the

case before you, its merits and demerits. Why else has

the law put you there? having chosen you from among
your fellow citizens, but that you may lay aside all pre-

judices? if your prejudices are removed, then you can decide

properly ; although the ghost of Carson may be called upon to

influence your judgments, there is more than one ghost to be ap-

prehended, the ghost of the prisoner may haunt you ; and let me
tell you, gentlemen, when a good man retires from the situation

he has been in here,^—when he comes to reflect that he and twelve

men have decided upon the case of a man improperly—have

sent him to his dread account too soon—have caused him to fall

in the flower of his youth—^you will think; better, much bet-

ter, to have decided with caution—to have considered with wis-

dom—with humanity. Wisdom is humanity, and humanity is

justice —I hope then, you will remember no stories heard out of

doors from citizens, who take stories by halves and let imagi-

nation make up the remainder ; let them have no weight with
you ; if you would, justice would be but a name. There is no
man in the Court-house, let his feelings out of doors be what
they may, but when under the obligation of an oath would do
justice. You have a high responsible situation ; it is not to

convict this man, who in comparison with the number of the

<^t^zens at large, is a small speck; but that if you convict
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fhis man you will make a case which will bear yout future

reflection, when thinking upon what you have done, as men.

If you do not convict this man he stands in an elevated situation

;

he will stand on good ground, because a jury have thought him
worthy of it. But what would be his situation were we to

leave to the populace his trial ?

We have endeavored to bring forward the facts in evidence

and the law to do justice to the man who is in ignominious

confinement; the contempt of all who look upon him. Gen-
tlemen of the jury, he is a young man, without experience

;

without a standing amongst you from a knowledge you have of

him; he comes under great disadvemtages and that charity

which men bear towards each othei', bear towards him, if the law

will enable you to extend it. Has he done an act of marrying

one he ought not? Has he married a lady who was in^happy con-

cord v/ith the man since deceased ? Has he married a lady of the

utmost violence of conduct,according to the reports out ofdoors,

which I throw from me and I hope you will do so also? If he

married her, he had all the rights of a husband and she could

claim dower. Before we come to that pait of the argument*

what is the case the prosecution must make out? Every man
must be supposed to be honest until his dishonesty is establish-

ed; this man is to be presumed innocent until his guilt

appears. This must appear in two ways—first,—that he

committed a wilful murder, feloniously and with malice pre-

pense; and that such killing was a murder in the eye of

the law. These are two points in the law of which you are

to enquire and to judge as men placed there to judge of the facts

and of the law. Every killing is not murder ; if it is proved to

you that he did it in a place where he ought not to have been

—

a place where he had no legal rights—a place where he had gone

to destroy the man—it must be proved by testimony. We labour

in this case under great disadvantages as counsel of the prisoner;

more particularly in one point ; we are not acquainted with those

points upon which the Attorney General means to put his case.

We can go no farther than anticipate what he may urge. If he
tells you: "gentlemen, here is a shocking murder, of one ofyour
fellow-citizens,'' and here should stop, humanity would rouse

the feelings in an instant ; and ifhe should continue, "here was
one killed who was mairied, doing not a single act which
could have been crime in the opinion of the law or the jury,—

I

agree, I agTte.—If the Attorney-General can prove this was such
a man, then I would subscribe to the assertions of the prosecuting

counsel. But, gemk;menj this is. not the fact. RemembGr
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1 sivy, lie must be a man who did no act to call upon himself the

violence ofhim who unfortunately committed the deed upon him.

Such a case we can no where find and I could challenge the mid-
night student to find me such a case. The first husband shot by
the second—how horrible in sound—it must be justified. The
legislature having considered the subject,have legislated upon it,

and I will pledge myself, that marriage, although fatal to the de-

ceased, must rescue the prisoner from destruction; from the hor-

rible and deplorable stigma ofdying upon a gallows; --that legisla-

tion must protect you all in security with your families. The mo-
ment a jury, transported by the word murder alone, and not by
the circumstances and the law, lose sight of justice, and are

transported by their passions^ to return a verdict of conviction,

they do not act as men. If he was her husband, no act of l;iers

could be binding on him; as well might your wives make' an

agreement with any man to bind you. If that were to be the rule,

miserable would be society—we 'would be in a state of barba-

rism. If she were liis wife—think of it when you retire—do not

lose sight of it---she was himself"-she could do no act which
could lessen his property—or would be the means of his

death. Whether he courted her a day, an hour, or whether

he mamed her at first sight, alters not the law ; the greatest

men are married without having seen the objects to whom
they are betrothed; before the solemnization of the ceremo-

nies, the greatest personages in foreign countries, we know,
are married to each other by proxy; and I do not know, if a man
marries a woman to night, whether it lessens the obligation of

marriage—whether it lessens the duty of the husband, or if he

marries to night and dies immediately after, leaving a princely

fortune, whether she would not have her dower. Gentlemen, she

would take half his estate, and his relations might have Cicero and

Demosthenes to plead fqr them, they could not cheat her out

of her rights. This is a circumstance in the case by which I

trust the feelings of his fellow-citizens will be wrought in his

favour. It would be a great pride if the counsel would be able

tx) call, in this case, for the aid of the court; but if the court will

•not give it, you ought to think for yourselves. The court are a

unit; they may express their opinion, but I have known juries

before this day, judge and decide for themselves

—

you would not

be a jury if you did not likewise ; better also would it be to

have no jury at all—better to throw the prisoner among the

crowd, and let him be violently torn to pieces by the most vio-

lent. I have no intention to speak against the court—I have

practised before them with pleasure, for many years. Put your-

.selves in the prisoner's situation,take a man of the best principles..
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who enters into the matrimonial contract with a lady, not know-
ing she was a wife; a husband comes, and if he was a husband,
gracious God ! protect the woman, who may many from such
a husband. A husband who has deserted his wife, returns and
charges her with adultery ; a man who from the day of his mai'-

riage, descends from the state in which nature had placed him
—who had never supported her but a few years—lives with the

parents—has no property—goes away—returns—gives no pro-

perty to her—goes in a naval vessel—returns—gives her no-

thing—goes to India—returns—still gives her nothing—loses

his character—takes a watch from her—pledges tliat watch for

liquor—lives in habits of intoxication for some time—returns

to the city in the character of a sailor, without money, and
without using any endeavour to make it ; this poor unfortunate

woman is again allin*ed by the serpent, and travels with him to

another land, with the intention to give him an opportunity to

provide maintenance for himself and four children. When he
gets to New York his old habits return ; he gives himself up
to dissipation and she leaves him, because she finds him not
a man of principle ; he then goes to China ; he remains away
four years, during which time, his wife hears not a word about
him ; this is proved by Mrs. Baker, and by his own acknow-
ledgment. This is the husband. Do we know such a one ?

He returns, but does he go to that loving wife, the mother of
bis children ? Does he give her the presents which would be
pleasing and agreeable for him, as a good respectable man to be-

stow ?—No, gentlemen—he goes to a common sailor board-

ing house, where he drinks, and continues to get drunk, un-

til he is brought home by this woman, still endeavouring to

reclaim this lost man : I say not this to slander him, but mere-

ly to state what has been proved. But what does she do ? She
still tries if it is possible to live with him. Does he stay with

her ?—No, gentlemen, he goes to a foreign country and remains

there more than four years. Upon his return he finds her

married; but the law of Pennsylvania says, a woman has a

right to marry in such a case. The law says, if a man or wo-
man be absent for two years it shall be good ground for divorce,

and they have been obtained from this court on that very ground.

The court have considered the case of a man who was married

to a worthless woman, or a woman who was married to a worth-

less man.

—

[Reads the second section ofthe act)—This is an ex-

press ground and cause for divorce ; hear it all who are vexed
with troublesome and plaguy husbands, or with troublesome.

and plaguy wives.; the law must t)e published and you have a
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tight to hear it

—

breads another section). An absence oftwo years

will allow you to have tl>e marriage dissolved. I would ask my
honorable opponent, who acts from the most honorable motives,,

what would be the consequence of this case. A man is mar-

ried to a woman, and leaves her for more than two years. During

his absence the woman is married ; he retiirns and files a bill of

divorce ; would not the divorce be had ? If he comeshome and

ever claims her from the second marriage, and it were not a

marriage, she would be liable to the pains of adultery, and the

law would say it was void. It does not say so ; she remains

with her last husband unless the first does one of two acts

—

claim his wife, or file a bill of divorce. Can I suppose that the le-

gislature of Pennsylvania had not in view the preservation ofthe

morals of their fellow-citizens ? Can I suppose that our best citi-

zens, who represent us in legislative body, have not our morals

in view in their acts ? As respects this marriage, suppose it

should be a doubt when you retire from this bar, whether it was
a valid marriage with Smith or not, w^ould you make his act a

crime, who took that act as just,and gave it a construction which

was most likely would be put on it? The jury must look upon
it as a material part of the case ; if I am a married man, in my
own house, in my own castle, the incendiary must be careful

how he attempts to take from me my rights. Your house may be

defended in some instances against the officers of justice: if I

sue a man for debt and he lock himself up in his house, the law

dare not invade it; it is his castle and he must have a right to en-

joy it. The savages, far removed from civilization, have their

separate mansions; the beasts of the forest have their homes, and

shall not man, made after God's own image, have a place to pro-

tect him, where the murderer shall not enter to attempt to injure

him, and shall he be condemned, without a trial, for defend-

ing himself in that home? No, gentlemen—Gracious heaven!

—

When I address myself to a jury of my countrymen, I feel a

pride, that they will hear me as men, that they will extend their

charity to the object for whom I plead. Gentlemen ofthe jury, if

Captain Carson had received the smallest show of affection from

the wife he loved so much ; if he had been met with those open

arms, with which a woman who regarded her husband would

receive him after his return from a voyage ; if he had felt the

glow of affection for his wife, he would not have had recourse

to law—he would not have asked the advice of counsel, to file

that libel in \vhich he charged her as an adulteress—to take that

process which to this day stands upon our record, under the

head of <'The proceedings of John Carson against his wife." In.
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charity to his children who never oiFended him, he ought to
have blotted it out before he went to that house—his going to
that house and filing a libel were incompatable in themselves :

John Carson, in that, declared before his God, that she had
committed adultery ; to go to the house after filing that bill, to
declare to the world that she was an adulteress, and then ask her
to bed with him—tell me tliere is no Heaven, or that it cannot
hind a man's wickedness. How can this be reconciled ?

The Court adjourned.

MONDAY AFTERNOON, 27th MAY,
3 o'clock, p. m.

S. Levy, Esq. after afew introductory remarks thusproceed-
ed:—The marriage question has been considerably labored upon
and with considerable ability, because the gentlemen thought
that the marriage should be established to the satisfaction of the
jury. If we make him a married man, we give him a domicil and
a sanctuary, to which he may retire with safety to himself. If I can
only show that his marriage was legal, and that house his home,
until the man who claimed it had set up his claim, or had given
him notice of such claim—(as to the man giving him no notice

of such claim, but by the records of the court declaring that he
abandoned the woman, it was in violation of the woman's rights

and of this man's rights ; for if the veriest wretch in the nation,

he has his rights, has the right to protection in the house he resides

in)—if I am happv enough to impress it on your minds, then we
have established the point which will meet every difficulty and
remove every wrong idea of the man's conduct in every stage

from first to last. The counsel for the prosecution, (it is expect-

ed by the counsel who meet it, by the world who know,
and by all who consider the case,) must bring home to the

jury, points which may satisfy their feelings as men, before

they make up their verdict that the defendant has violated the

laws of the land. They have produced a few cases to shew
that he has violated them—^the first question necessary for them
to inquire. The first case, gentlemen, and I shall not take up
books but refer to them from memory, you will find by turning

to it, has no bearing upon the one now trying, nor can any of the

cases cited be assimilated to this one, is that of Dougherty' who
was indicted for the murder of his child. He had a quarrel with

his wife; they were both intoxicated; he pursued her with an axe;

malice plainly appeared from the instrument in his hand ; he had
a soul bent on mischief; his intention was to destroy a human
creature ; he killed his own child—homble to the feeling man,

Y
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or to aiiy possessed of sympathy and affection. This was a case

brought before his honor the judge, who there charged the jury

with his usual eloquence and attention, with tl^e best intention,

that the man was guilty of murder. The jury, though they were
sensible the man intended an evil act, though every feeling soul

was conscious the man intended to kill his wife, brought
him in guilty of manslaughter—^they could not presume that he
voluntarily killed his own child ; the jury could not reconcile

to themselves, without better evidence, than the bare instrument

itself, that the man intended murder. In our case, the jury will

not think the use of the pistol was sufficient evidence ofan inten-

tion to commit murder; if the jury were to view a case

with a jaundiced eye, the best intent would be taken for the

most criminal ; but when viewed in a proper light, hu-

manit}'^ steps in, and mercy favours the prisoner. Is it a case in

point? and I ask you, because you are judges of the law, was that

man killing his wife attacked at all? had his wife invaded his do-

micil, threatened his life, drawn knives upon him ? yet that was
considered a crime of inferior degree. The case of the son who
carried his sick father against his will, and exposed him to the

inclemency of the weather, which in his state of body, was
most prejudicial to him, resembles the present in no parti-

cular. There, unless some motive can be ascribed to the son,

by which it may appear it was intended for beneficial purposes,

the exposure was evidently wanton and unjustifiable, and his

object, the destruction of that parent, to whose comfort, ease

and protection, filial duty commanded him to minister with the

most unremitting care.

Gentlemen, a very important case arose in tke state of Mas*
sachusetts and drewtheattention and indignationofthe surround-

ing world, more, if possible, than the^present. Austin had a
political difference with Selfridge, a gentleman ofour profession,

a man of celebrity, a violent politician, and always at the head of
the party with which he was united. Having a difference with this

Austin, the son had said if he met Selfridge at the Exchange he
would chastise him. Selfridge was a gentleman and willing to

give personal satisfaction, I suppose, as a gentleman—hearing of
this, that Austin's son was going to assault him,in away he
rould not resist, he determined to arm himself—he deliberately

loaded his pistol and with a determination to defend himself,

went to the Exchange, there met his threatened assailant, who
armed with a club, raised in a posture of attack, advanced upon
Selfridge, and the blow and the firing of the pistol were so nearly

together and at the same time, it was a difficulty to know which
took place first,or who was the firfjt assailant. Selfridge shot him,
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killed him on the spot: what was done? he was arrested, and tried;

the surrounding neighborhood collected halters and held them up
in the court-house as symbols that they would have revenge ;

the people called for blood. One would suppose that twelve

men would have been awed by the crowd and surrendered them-

selves to public clamour ; but honorable to these men, to the

court, and tp the country, they resisted it. The court told them,

he was attacked by a person with a murderous intention, and the

firing the pistol was in self defence; and every principle you have

had laid down to you was recognised. Selfridge was acquitted.

The judge charged in his favor, yet the surrounding multitude

cried for revenge against the man, who had killed the son in sup-

port of his father; he was acquitted—it is an honor to the book
in which it is recorded. It shows, that great allowance is to be
made for the frailty of man when roused by passion, which de.

stroys the better judgment of the mind ; he, who in calm mo-
ments, is an excellent citizen, a good father, and a moral man,
arouse his passions and there is no one, who does not lose that

judgment, which God and nature intended should be always

exercised. I take the law then to be with us ; if the case were
made for the man in the bar it could not have a more apposite

bearing upon his case. If a man, charged with an offence, can

by his counsel show to the jury that by law he is not criminal,

what more do you want ? the law regulates us all ; what can he
do more ? his lips would be closed, suspicion would be at rest

and he stand purely innocent, I think, gentlemen, independent

ofprejudice, independent of clamour. Gentlemen let me look at

Carson's conduct and detail some of the particulars, and with-

out any glossary see, if you can reconcile it with the conduct ojT

a man, who is said to have an affection for his M^ife; and every

thing you observe in the conduct of Carson derogatory to the

law, put to the credit of the man who is now before you.
\jMr. Levy, then argumentatively animadverted upon the circumstances

of the case, as they appeared in evidence: the Reporter regrets that he can-

not give Mr. Levy^s detail of the facts, because of the already great size,

of the book.']

Mr. hEYY, continued. Richard Smith shot Carson; this is the

offence, to witness the trialofwhich, this concourse ofpeople now
assemble. Did he shoot him without a cause? was there nothing

in his case to justify him in shooting a man under such circum-
stances? is there any thing that can bring it to your view as a

murder committed upon a peaceable man who meant him no
injury ? will the term murder repeated over and over on the

part of the prosecution, be of more efficacy than the multiplici-

ty of facts adduced by the prisoner, in extenuation of his con-

duct ? how is a man to defend himself from this charge ? vom
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must show there was provocation; show, you had something to

justify your conduct; show, the man violated your rights of
person and property; show, that you avoided him, calculating

that his own good sense would keep him from you; agreed ; I

can safely say, that in this investigation of the case, there is no
evidence that show^ deliberate intention with malice afore-

thought to destroy the deceased, John Carson, on the fatal night*

Where is the fact from any living witness, or where the pre-

sumption even, that the prisoner had any deliberate intent to

destroy the deceased ? This were a fatal day to the prisoner if

he were acquitted this moment; he would feel the misfortune
that has happened to him ; the public know him ; the surround-
ing crowd have talked of him over and over, as Richard Smith
the murderer of John Carson. But if he be happy enough to

receive your determination in his favour, he is young and may
become a good member of society, and how much more hon-
orable will it be to you, that you do not wish, and will not spill

human blood. Our legislature have long been exercising legis-

lation upon the penal code of this state; they have leaned as much
as possible to the side ofmercy,and to avoid capital punishments*
except in a case where blood has been deliberately shed, with
malice aforethought, entertaining the consideration that sanguin-
ary lav/s should not prevail. It has been found that the penal
code is more frequently and strictl}' attended to, when capital

punishments are not to be inflicted for mere trifles. For whose
honorable sake, is it demanded that the prisoner should be con-

demned to death ? for a man who never lived with his wife but
a year or two, for a man intemperate, and upon every occasion

deserting his wife and children, and without any reason; it is not

for the death of a respectable fellow-citizen you are now called

upon to try this case ? Gentlemen, it is impossible you could
form the opinion, that deliberate murder was ever commit-
ted by that man, upon the body of John Carson. It is of
the greatest importance that you should be careful how you
make up your verdict as good men ; it is an incident unprece-
dented ; you find nothing like it in law-books, in history, or
else my surrounding friends would have cited the case as an
example. A man leaves his wife and helpless children—she finds

another, who kindly takes her under his protection, and the first

one endeavouring to destroy him is killed ; can you suppose
he would have destroyed the prisoner? Your fellow-jurymen
upon a similar occasion, have shown a great deal of mercy to-

wards a man charged with a similar offence. You have often

found, when a man has been charged with high crimes, the case

upon examination, has dwindled down to the true footing upon-
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which it ought to have been placed ; I trust, gentlemen, you and
£jll who have heard this case, have altered your minds concerning
the prisoner. I call upon the magnanimity of the jury; though llie

public may clamour in consequence of gai'bled statements of
the case, which have been proved to be false'; there is not a liv-

ing witness can contradict the facts which are brought forward

to exculpate this man. If they had shown his conduct to have
been such that it would have justly incensed his fellow coun-
trymen against him, then indeed there would be reason to de-

mand your verdict against him. Gentlemen of the juiy, look
upon the prisoner i prisoner, look at the jury ; you chose them^
he chose you; he selected you for your independence, your hu-
manity, your want of prejudice, for your determination when
put in tliat box, that nothing but truth should make you pro-

nounce him guilty, send him to eternity, before his God and his

maker has said his days are finished. Man's days are short

;

his life is not to be put to an end, but when his maker orders it

;

it is presumption for man to anticipate the Almighty's judg-
ment. You are fathers, you have sons; you will say the man has
been unfortunate, but it would not be just to take his life for

one that forced him to the act. The God of mercy be with you
throughout your deliberations, and incline your heaits to mer-
cy and forgiveness.

William Rawle, Es<^r. thus addressed theJury

,

May it please the Court, Gendemen of the Jury.—To say
that I rise to address you without emotion, would be untrue,

and if it were not untrue it would be unnatural. A person on
whom the defence ofthe life of a fellow-ci-eaturc is professionally

imposed, must naturally feel anxiety, lest during that defence,

his errors should operate against his client ; lest on some occa-
sions he may say too much and on others too little. If such be
the anxiety of the advocate, it may easily be conceived what
must be the feelings of the jury, the proper judges ol' the whole
case, on whose attention, intelligence and judgment, ultimately-

must depend, the fate of the prisoner.—The advocate for tiie

prisoner must endeavour to assist you in your deliberations; it

is his duty to point out to you those circumstances which may
tend to an acquittal, freely, deliberately, and properly—to lay-

before you merely what he deems coiTect principles of law—and
to draw only just and fair inferences from the facts which have
been exhibited to you.

I am now to close the defence on the part of the prisoner—

I

am now to endeavour to supply omissions, if any li^cre have
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been on his side—I am now to enforce those arguments present-

ed to you on his behalf, and while I sohcit, I trust I shall receive,

a continuance of that attention, which the importance of this

case deserves, and which you have hitherto fully afforded* Gen-
tlemen, I shall not be sorry if the labours ofalong professional

life, should be terminated with the successful vindication of

Richard Smith from the charge alledged against him. Upon
that charge you are now called to decide :—I will not ask you,

gentlemen, to disregard the insinuations of a precipitate, unfeel-

ing world. I am convinced you have done so already—your
own sense of the solemn obligation imposed on you, has, I am
sure, already closed your minds against every thing which you
have not heard delivered on oath in the course of the trial.

Richard Smith, the prisoner at the bar, stands indicted of a

crime, in respect to which, our legislature has mitigated the se-

verity of the penal code, as received from our mother country,

acting under the benign, benevolent, and humane impression,

that few of the crimes committed by man, can authorise man to

inflict the punishment of death,—that laws should be calculated,

not merely for the destruction of the offender, but that society

at large may have the benefit of the example, and that this ob-

ject is best effected, not by the severity, but by the certainty of

punishment, where the guilt is established.

After a deliberation of twelve months, our legislature provid-

ed, that the instances of capital punishment should be confined

to the cases enumerated in the law. Gentlemen, I deem it pro-

per to lay before you the act itself, because the indictment does

not contain a description of the fact, imputed to the prisoner,

so as to bring the charge within the terms of the law.—For on
argument in the supreme court, it has been decided, that al-

though the ancient phraseology of the indictment was retain-

ed, yet the case must be brought by the evidence, within the

language of the legislature. I beseech you to recollect this—the

difference will occur to you when you retire—I pray your atten-

tion, also, to the preamble of the act, not under the idea that

this case is to be decided upon the preamble, but in order that

you may refer to it for the purpose of judging what was the

reason of the enacting clause, and what induced the legisla-

ture to make such alterations in the penal code. The pream-
ble is as follows:

*' Whereas the design of punishment is to prevent the

commission of crimes, and to repair the injury that hath been
done thereby to society or the individual; and it hath been
found by experience, that these objects are better obtained

by moderate, but certain penalties, than by severe and ex-

cessive punishments." A>'.id this, gentlemen, is the result of
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the experience of ages, and the uniform language of every-

one of those enhghtened men abroad, who have considered

the subject, " And whereas it is the duty of every govern-

ment to endeavour to reform, rather than exterminate offen-

ders, and the punishment of death, ought never to be inflicted

where it is not absohitely necessary to the public safety," &c.

Doubts did exist, we know it historically, / know it indi"

vidually—doub> did exist, amongst the members of that legis-

lature, whether it was competent for them, at that time,

consistently with their religious priciples, in any case, to

deprive a fellow creature, of that life, which God had given

him, before he had that opportunity of repentance, by which
he might subsequently become an useful citizen—whose
mended life and future rectitude would confer a greater pub-
lic benefit, than his death probably could have done. They
concluded, by providing, that the punishment ofdeath should
be restricted to the fewest possible c;ises, and having there-

fore first laid down their reasons in the preamble, they pro-

ceeded to state in the enacting clause, *' That no crime what-

soever, hereafter committed (except murder of the first de-

gree) shall be punished with death in the state of Pennsylva-

nia." Thus extending the exemption from this punishment
to a number of those cases, in which, with perhaps too little

discrimination, the code then existing had subjected the ac-

tions of our fellow creatures. Tlie next section sets forth in an
introductory preamble, the discription of murder in the first

degree.
Sect. II. And whereas the scTeral offences which are included under the

general denomination of murder, differ so greatly from each other in the

degree of their attrociousness, that it is unjust to involve them in the

same ]pnmshmtnt:'Be itfurther enacted by the authority aforesaid.) That
all murders which sail be perpetrated by means of Poison, or by lying in

wait, or by any other kind of wilful, deliberate, and premeditated killing

—

or which shall be committed in the perpetration or attempt to perpetrate

any arson, rape, robbery or burglary, snail be deemed murder in the first

degree: and all other kinds of murder shall be deemed murder in the se-

cond degree; and the jury before whom any person indicted for murder
shall be tried, shall, if they find such person guilty thereof, ascertain in

their verdict whether it be murder of the first or second degree."

Here, then, we have a descripdon, so far as language can
convey it, of what the legislature construed murder in the

first degree. It is no longer to be considered under that loose

and general definition given of it in England, and which still

stains their penal code.—It is no longer left upon the treache-

rous and uncertain ground, that mere carelessness consti-

tutes murder—upon which ground, in many instances, men
perfectly innocent, perfectly virtuous, may be subjected to
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tlie same ignominious punishment that awaits the highway
robber, or the midnight assassin. Let me solicit your atten-

tion, while I, again, read this description, {reads thefirst sec-

tion.) You find, then, gentlemen, it is not a vacjjue and ge-

neral description—but is clearly qualified, and explained, as

relating particularly to that kind of wilfulness which is disco«

I'ered by laying in wait by poison, and by other acts of a si-

milar nature, which are evidently dictated by bloody design,

and premeditated malice, We are then to take into consi-

deration these explicit and strong expressions of our legisla-

ture, which must be so construed as to attain and enforce

their meanir.g—which carries with it a far more distinct and
determinate signification than the flippant phrase, ** malice

prepeiist"—still retained in out books. Principles, deduced
from those books, are not to be regarded as your only guides.

I will refer to the case already read to you, of the " Com-
monwealth vs. O'Hara," where there is the most marked-
distinction introduced, relative to our penal code, for the

purpose of showing that the legislature intended rendering

punishment, not s^sMguinary, but useful; and that our judicia-

rv . sitting under the act, have fully recognized and establish-

ed the same principle, I wish to impress upon your minds,
that the rule laid down b} the court in that case, is one of

the utmost importance in the consideration of this. {Heads
part of the charge of C. J. M Kean.)

The attorney- general, in opening, read to you the English
rule, which is correctly stated in Blackstone, in the harsh and
severe doctrine, that "where the homicide is proved, malice

must be presumed or the part of the crown, and that every
fact that can justify, or reduce the crime to manslaughter,

must come from the party accused. Hard, indeed, was this

rule to the unfortunate prisoner, who too frequently fell a
victim, not to the strength of the prosecuting testimony, but;

to the weakness of his own; not to his real, but to his implied

malice; not to his actual, but to his constructive guilt.

Unable to extricate hi.nself, he was obliged to submit to those

evils which he could neither foresee nor prevent and to lie

prostrate under a pressure of legal presumptions which he
could neither alleviate nor remove. In confirmation of this,

I need not ask you to recall to your minds the numerous cases

in which juries, after having passed a verdict of guilty upon
an innocent man, have been brought to deplore the depriva-

\

tion of life they have occasioned, to deprecate the effect of

the verdict they have given, and sincerely to regret the dis=

sonance of law and reason, of inclination and duty.
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You are. now to look to the x\ttorney General for the evi-

dence of those chxumstances, which prove a vvant of provo-

cation—it no longer depends on the critical, severe, and ar-

tificial ground, upon which the English law had placed it;

we have a right lo rest our case upon surer—upon better

testimony. We have a right to say to you, gentlemen, exa-

mine for yourselves, both the law and the f^ict, upon princi-

pies proceeding from, and settled by, our own poshive code;

upon principle's, I trust, not at this time to be questioned,^

It is no longer to be considered as a m.ere school-boy max-

im, that " every one is to be presumed innocent, until proved

guilty/' The Attorney General is bound to prove malice,

and if there remain a solitary fact from wliich to infer a sin-

gle impulse in extenuation—or any circumstance whicli mi-

litates with his construction—we are entided to the benefit

of an acquittal; every doubt must work favourably to the

prisoner- -for where there is the slightest doubt, conviction

cannot ensue— all concur in laying down this rule.—Let us

then constantly keep in view, that it is no longer a matter of

implication; that there is no longer that imaginary malice,

such as the barbarous fictions of law Ti-ere formerly content-

ed with—but now we are entided to tell the Attorney Gene*

ral, make out your proof of malice—the inference of the

court and the jury, are on the slle of the prisoner; you must

destroy all this inference; you must remove every doubt, by

the concurrent testimony of such facts, as clearfy manifest a

malicious intention existing, and provoking him to the last,

to commit the fatal deed. This, gentlemen, is the law, inde-

pendent of those decisions in the books, upon which, it will

be my duty to offer some future remarks. Let me, at pre-

sent, shew you the defence upon which, we conceive, we may
fairly lay cfaim to an acquittal. Our case turns upon princi-

pleji which cannot be denied— I mean the right, tiie innate

right of self defence! Nay, perhaps, I should not go too far

to consider it as embracing a relative duty—as involving an

implied condition, upon which we have received life from

our God, that we will preserve and improve it, for his glory,

and for his services, in moral and social relations. How, I may

ask, is it, that suicide has always been considered a crinie,

because we cannot, as accountable creatures, resign that life

which v,^e have received for the wise purposes of our great

and Senificent Creator, and for the use of society, without the

divine peraiission. We may follow it still further, and by re-

gular deductions we may prove that the same principle ought

el*
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to be adhered to, in the preservation of life, where its de-

srruction is attempted by violence or idee. Gentlemen, how
is that man to be excused, or how his conduct justified, who
plainly see a threatening and lawless hand held over him, and

patiently and voluntarily submits to a disgraceful and untime-

ly fate? Can there be one so insensible to the obligations im-

posed upon him, by the Supreme Being, as when the mur-
derous blow is impending---is failing, not to endeavour to

.

avert it? We are allowed to go all lengths, in defending and

protecting, against sudden attack, not only ou^- lives but our

persons, from outrage, which would render us more unfit for

members of society, and our property from invasion, upon

which a surrounding and helpless family may depend, for

comfort aud support; and we must carry this inviolable duty

from that limited pass, through all the variety of human ex-

igency. Upon this broad basis then,we put the defence of Rich-

ard iSmith: we place him upon no ground, but that upon which

the humblest creature may rest for security- —v^^e claim for
y

him, only the benefit o that law, which nature inscribed up-

1

on the hearts of all mankind---we demand for him, only the

exercise of that privili^ge, which every sentient being has a

right to employ, the sacied, the immutable privilege of J

self defence. Richard Smith is not to be viewed as an out-i

law—cast like a loathsome weed from the bosom of society

—-denied the right of legal prctection---the right of proper-

ty, honestly acquired and actually possessed—-ad with these

tliC unalienable immunity of repelling wilful and wanton ag-

gression, by the use of those means of preservation, of which
it was in his power to avail himself. For him, then, we ask

that he shall stand upon the same common and authorised

footing that any other should in this room. And great, in-

deed, must be the depravity of that man, who would feel

disposed to deprive him of that privi egc, without which the

laws, under which you now act, would cease to protect you,

and all that is valuable would be laid in the dust.

I shall now endeavour to analyze the law, as laid down in

respect to this case; we will afterwards take a view of the

circumstances, by which it is characterised; and, lastly, I

will submit to you, such observations upon both la v and

fact, as appear relevant, and calculated to answer what I have

been led to anticipate, from the learned gentleman, who suc-

ceeds me. The counsel, who first addressed you, on the part

of the prosecution, I am certain, could not have wished to

embarrass or confuse those who were to follow, oo behalf of
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the prisoner; yet, his general and summary opening, I musJ^

confess, has left me much at a loss, as to what particular

points are intended to be urged. It thus becomes our duty,

to be prepared to meet, what we may imagine, may be press-

ed, and to exclude those impressions which may be attempt-

ed to be raised upon the evidence you have heard.

Gentlemen—my colleague, Mr. Browne, proposed and
supported, in the course of his argument, several positions

which happen to correspond, in number and substance, with

those, which, without having confvrrence with him, I had
also chosen—and being expressed more to my satisfaction,

than my own, 1 beg leave to adopt them.

The first rule which, we conceive, we have a right to de-

rive even from transatlantic auihorities- is, "If one assault

another, in a public street or highway, without intent to kill

him, and the person assaulted retreat as far as the place wil!

adrp.it, and then kill the assaiant, it is excusable homicide
only— for, even in England, it is a settled rule, that antece-

dant malice is not to be allowed, upon a sudden quarrel, to

vitiate the privilege of self defence; it is for the jury to con-

sider, whethei the act of the moment is, or is not, from a

momentary impulse --whether it did, or did not, arise from
the sudden emergency---and whether the individual accused,

has not acted, in this respect the same as he would have
done with any other person, upon a similar occasion. 1 will

now briefly notice a case, to which the Attorney General has
been good enough to advise me of his intention to refer,

wherein it is laid down, that retreating to the wall, does not
render homicide justifiable. 1. Hale, 479. {reads it.) This,

then, is the authority to which the Attorney General refers-—
and, though rather out of the course I had intended to pur-

sue, yet, 1 may be permitted to step sside, to shew you that

this authority, instead of being opposed to our principle, is

substantially the same. If the party retire to the wall, with
the purpose of inducing the other to press upon him, I agree

with the gentleman, the law cannot be thusevad'-d; because,

in such case, diere can be no doubt of malice-- -but lay aside

the malicious motive which is the ruling feature in that de-

cision; lay aside that, and you will find the case ib with us If a
man, assaulted in the highway, retire so far as he can, and
then, with a view to his self defence, kill the assailant—this

is not murder. But, not to bewilder and perple-c ourselves

with examining into the numerous and diversified species of
homicide—let its, for the present, confine ourselves to thft
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simple enquiry—What is murder? And, to insure a correct

answer to this important question, you should ascertain, wirh

precision, the principles upon which this indictment must be

supported, before you embarrass yourselves with consider-

ing the charge of manslaughter.

The second position is this—if one assault another in a-

public highway, in such a manner, as indicates an intention

to kill, the person assaulted is not bound to fly back, but

may kill the assailant immediately. This is law in England.

W hat, if a man attempt taking my life, am I to incur the

danger of retreating to a wall, vv-hen every receding step may
increase the risk? No, gentlemen—the right depends upon
the attack—and the difficulty of escaping from it—as soon

as the assault is made, it is the duty of the aggrieved to em-
ploy the defensive means, with which he is provided. If B,

the party, could have had ground, to fear the assailant in-

tended to kill him, and that ground appeared sufficient to^

excite this apprehension, in a reasonable man, it justifies the

act of killing, although the suspicion might have been, really,,

without foundation. This is sufficiently clear without taking

up a single book.

A gentleman, in the night, was alarmed by a servant, who
informed him, thai the house had been broken open by rob-

bers; he ran down stairs, and his wife followed him—she saw
some person in the dark, and cried out, in the language of

that day, " Here aie those that would undo us"—he imme-
diately stabbed the person, who, unhappily, was a woman,
who came to assist the servant. This unfortunate act was re-

garded as one of those, in which homicide is excusable.

The next case, is fi om the authority of Kelyng, where n
gentleman, who had his chamber door broken open by ano-

ther, who he supposed had a murderous intention, jumped up
^nd killed him; it afterwards appeared it was a bailiflf who
came to serve a writ, but had neglected to give notice, be-

cause it was the erroneous application of a proper principle.

How far. they considered the frailty of human nature, I cannot

say- -but this is the state of man--and he who makes, and
he who administers the laws, ought dispassionately to reflect,

to what extent it is legal to exercise them against men. The
rule has uniformly been, that self-defence is a first principle,

which may, in some instances, be justified by retreat; in

others not. In some instances, where there is suspicion of

an. attempt to commit crime, it was sufficient to shew that
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this was the belief, and that the act cf death arose from the
impression of the moment- - -and froiii the sudden emergency.
As to the remaining positions of my friend and colleague^

which refer to the dwelling house, I will lay down a general

principle that will be found, I trust, amply supported by law.

The law favors possession---it does not examine the question

of Title, but it looks only at the fact of possession itself.---

A person has a right to the protection of the law in defend-

ing die possession of his property, by whatever title he came
to n; otherwise what would be die result? Why, the common
and regular process, to put an individual, who has a right, in-

to possession, and eject him who has not, would be worse
than superfluous. What is the use of your ejectments? what
the use of all this efficient and specific process, if the strong

man may turn his weaker adversary from his dwelling? If

he who imagines he has a claim, is to exert his power, and
take the law into his own hands? My colleague, Mr. Brown,
submitted to you from Hale, 485, the case commonly called

Harcourt's case, where this general principle is firmly estab-

tished in respect to the adverse possession of a dwelling

house, that no man can justify violence, although he may
employ it, is only to obtain justice, there is peaceable pos-
session, a forcible entry is unlawful, and constitutes trespass.

And where the trespasser persists in the endeavour to retain

the house, and turn the other out, he may justify extreme
violence. I. Hawk. 172. But, gentlemen, without wearying
you by recurring to further authorities, I am satisfied here,

to rest the position, that the party assailed is excusable in re-

pelling undue violence by force, in defence of person and pro-
perty; and let us remember that every act partakes of violence,

which is in restraint of the free exercise of will:^ which is in

opposition to the enjoyment of Domestic tranquillity—which
is in derogation of any of those immunities which the law
may have conferred. What offence, gentlemen^ could be
moremonstrous-- what more aggravated, than for the wrong-
doer,to choose the solemn silent hour of night, v/ hen the officers

ofjustice were asleep—when repose wrapped in a temporary
oblivion, the hopes and fears, the joys and anxieties of life

—when assistance could not possibly be obtained—to enter
the house of the prisoner—to assume the language of a mas-
ter—and to adhere, not only to the unwavering resolution, of
keeping possession himself; but to presist in tlie express de-
termination of ejecting Smith from the premises. The pri-

soner, it is true, should he have escaped the infurated Car-
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son, had the dilatory process of the law before him: but stili

.it was an alternative he was not obliged to resort to; the cir-

cumstances, under which he was placed, did not render it

eligible. His wrongs called loudly for immediate redress

—

the insulted law, at that time, couid not affoid it—and he was

therefore justifyed in resisting force by force, in defence of

his property and person, even to the death of the aggressor,

Nay, farther, if this lamentable occurrence had taken place in

broad blushing day light, at that moment when Smith might

have shielded himselt under the protection of the magistrates;

I say, if Carson had entered then, under circumstances which

would constitute him a tresspasser and afterwards assaulted,

and Smith, the prisoner, had been the cause of his death,

the English law would have construed it not even man-

slaughter, but homicide in self-deience. Are not these prin-

ciples recognized in this country? I know of no case in Penn-

sylvania bearing much analogy to the present one; but in a

neighbouring state, where very able judges preside in their

Criminal Courts, most of the rules we have already referred to

have been so distinctly laid down, that it is my duty to ad-

vert to it.

Thomas O. Seifridge was indicted, not for the murder of

Charles Austin—but for having committed manslaughter in

killing him.—Mr. Seifridge in apprehension of personal

violence from the friends of Mr. Austin, senior, with whom
he had had a quarrel, commonly carried a loaded pistol about

him as a weapon of defence; hearing the approach of a per-

son behind him in the street, he turned round and beheld the

son of Mr. Austin, quickly advancing towards him, with a

club in his hand: and either while that club was still uplifted,

or after it had descended on his head, the whole transaction

being so sudden, that it was almost impossible to ascertain,

which took place first or whether they were not simultaneous,

lie discharged the pistol which terminated the life of young

Austin, This is the short state of the case—now, hear the

charge of the court:

First. A man, who, in the lawful pursuit of his business, is attacked by

by another under circumstances which denote an Intention to take away

his life, or do him some enormous bodily harm, may lawfully kill the as-

sailant, provided he use all the means in his power, otherwise, to save

his own life or prevent the intended harm—such as retreating as far as

he can, or disabling his adversary withoutkillinghimif it be in his power.

Secondly. When the attack upon him is so sudden, fierce and violent,

that a retreat would not diminish, but increase his danger, he may in-

stautlv kill hi<< adversary without retreating at all.
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•which in all such instances is to be adhered to; it is put as an

illustration of what the party is called upon to do, before he

has recourse to the last extremity.
Thirdiij. When from the nature of the attat^K, there is reasonable

ground to believe that there i? a design to destroy his life, or commit any
felony upon his pers:>n, the kiiiino- the assailant will be excusable homi-

cide, although it siiould afterwrrds appear that no felony was intended.

Of these three propositions, the ir.st is the only one which will be con-

tested any where; and this will not he doubted by any who are conversant

in the principles of crimin'ti lav/. Intieev:, if this last proposition be not

true, the preceding ones, however true and universally admitted, would

in most cases be entirely inefficacious. And when it is considered that

the jury v/ho try the cause are to decide U(»on the grounds of apprehen-

sion, no danger car flow from xhe example. To illustrate this principle,

take tJie following case. A. in the peaceable pursuit of his affairs, sees B.

rushing rapidly towards him, with an outstretcired arm and a pistol in his

hand, and ivsing violent menaces against his life as lie advances. Having
approached near enough, in t];e sar.ie attitude, A. m'V-o has a ciub in his

hand, strikes B. over the head belore, or at tlie instant the pistol is dis-

charged, and oftlie wound B. dies. Itryrns out that the pistol was load-

ed with poivder nnlij. and Ihat the real design of B. was only to terrify A.
Will any reasonable man say th.at A. is more criminal than he would have

been if there had been a bullet in the pistol? Those who hold such doc-

trine, must require, that a man so attac!:ed, must, before he strike the assail-

ant, stop and ascertain how the pistol is loaded. A doctrine which would
entirely take av/ay the essential right of self-defence. And when it is con-

sidered that the jury who try tlie cause, and not the party killing, are to

judge of the reastmable grounds of his apprehension, no danger can be
supposed to flow from this principle.

I think I have here contained in this book, in this charge of

an enhghtened judge, tho e three positions which have been

laid before you, on our part: One principle runs through the

whole.

This was a subject ot the judge's deliberate attention, who
explained the case, not only to the satisfaction of the jury,

but to that of the surrounding multitude, who came there to

blame, but went away to praise. Here there was a prepara-

tion on the part of the prisoner, against any one inclined to at-

tack him. He had heard of menaces against him, and being

a weak and inefficient man, he was authorised to provide

himself with means of defence, adequate to the necessity

which his weakness might impose. He armed himself with a

loaded pistol—wherever he went that pistol was his guard.

And it w^as ht Id by the court, that he had a right in this in-

stance to avail himself of it, without retiring a step, or even

calling for assistance.

The rule then, is, if you have just occasion to apprehend

qnomiuus bodily harm, you are warranted in killing, espe-
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ciallyif you possess a debilitated frame like that ofThomas
Selfridge. In that case the court laid down this rule—an" tlie

jury convinced it was a fair, liberal, and rational, deduction

from the law, acquitted him even of the crime of manslaugh-

ter. Here then, we have comprised most of the principles in-

volved in our case. This is a decision by which you may safely

steer— -this is not the mere theory whiph the philosopher forms

in his closetj and of which he has never had any practical

knowledge in its application to common life. Weil then, are

these principle, so far such as you would be willing to be gov-

erned by? do you perceive in them any thing fallacious? any

thing that will injure your neighbour's rights, or your own?
Any thing that will not allow you to lay your heads on your
pillows in conscious security? What, let me ask, would be

the sensations of any one of you, when returning home late

in the evening expecting to be received,with a joyful welcome,
by a lawful, and beloved wife, should you find a person, usurp-

ing possession—who forbids you continuance in your own
house?—-what would you dorl give you credit for the most
you could do—-you would probably go to the proper officer-

but suppose this trespasser had made choice of a time when
the ofiicers of justice had retired to rest? When you your-

self required repose; which of you thus circumstanced, would
hesitate to make use of that power, of those means within his

command, to take the intruder from the house, he wrong-

fully occupied--to seize him by the collar and thrust him in-

to die s:treet. If then this is a right in general, every individual

would enjoy— it is now my duty to bring the case of Richard

Smithwithinit—to shew that this was his right—and it will be

my endeavour to place his case upon this irrefragable founda-

tion of unquestionable law---upon those incontrovertible prin-

ciples,, which are universally recognized in favour of self-de-

fence. The ground that I cissume is, that Richard Smith, upon
the night of the 20th of January kat, v/as the only person en-

titled to be acknowledged as'the husband of Ann Smithy and

to receive that protection* which every memlser of society, in

a similar relation, has a right to call for.

I cannot consider this a collateral issue we are trying; that

is surely not to be considered as a collateral issue, which goes

directly to clear or convict the prisoner. /\nd, I contend, if

I establish this fact, I go a great way in my proof, from

which I should be entitled to demand a verdict in our favor.

How is this charge attempted to be supported? By consider-

ing him guilty of one^ crime, before they make him guilty^



185

of another—they must prove him an adulterer before they

make him a murderer. They must substantiate one fact be-

fore they infer the other—for unless they can establish his

adultery with Ann Smith—they cannot make him the mur-

derer of John Carson— It is not a collateral issue, but it must

have great weight with you in your deliberations, and materi-

ally influence your verdict on the score of humanity.—Was
Smith an adulterer?—If on the contrary we can satisfy you

he was the lawful husband of Ann Smith—I need no book, no

evidence to show to you that he had a vested absolute right to

the house at the moment of the affray—to the uninterrupt-

ed possession of the house—his wife—and the property in

the house—never was that house contracted for by Carson

—but being the property of Ann Carson— it became by

marriage the property of Richard Smith.—In respect to

the marriage simply and of itself on the 15th October 1815,

there was no legal impediment to prevent it being a legal mar-

riage, certainly there was nothing on his part; tlje only ques-

tion is, how far she was authorised to contract matrimony un-

der the act of assembly, which, notwithstanding, the learning

and ingenuity of the attorney general, and notwithstanding,

his every endeavour to twist and turn; yet he cannot change

it so as to have any weight in this question. Before Richard

Smith was born, in the year 1785, this law was passed

in which the same principle is laid down as in the law

of 1814-15, {reads the section.) Now gentlemen, let us ex-

amine this so far as it applies to the particular juncture of time

when it took place. When John Carson was abroad, there

was a rumour of his death; it is not necessary it should really

be well founded, but in appearance well founded; where can

there be a doubt of its being in appearance well founded?

In 1812 it is an evidence he sailed as a foremast man from

New-York, and was absent until the commencement of 1816;

during this long interval not a line was received, not a scrape

of a pen, not the slightest intelligence whatever from him.

Must not this be considered as giving an appearance of au-

thenticity to the report that he was dead. Admitting it was not

—and that although in consequence of his intemperate habits

it might be supposed he had divested himself of all attach-

ment to his wife and to his country, yet even in the most de-

praved disposition there is an affection from the parent toward

the child which the mother feels for the child she has nursed,

the father for the child he has begotten that stimulates the fa-

ther to risk the impending fiame to snatch his offspring from

Aa
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the devouring element and at this time can it be supposed he

could have forgotten for one moment there were four depen-

dent beings in America, that they had no aid from his purse,

that they might be in want of a knowledge of his situation,

was not then the rumour arising from his long absence in ap-

pearance well founded. But we shall be told it was in the time

of war and there could not be credit given to rumour? To this

anticipated objection 1 answer the war took place in February

1812. Peace was declared in February 1815, a period of

near four years, but this man acknowledged he had never

written a letter to his family. Here gentlemen, you have an

evidence of rumour in appearance well founded; added to

this, here was a mother who would naturally be supposed so-

licitious for her daughter's character, who would think if she

married while her orher husband was alive her reputation

would be lost; this mother does not reproach her with having

transferred the rights of Carson to Smith—No, she received

him with kindness, and acknowledges him as the husband of

her daughter. Here then I place the case on respectable

ground; on the 15th October, they were married, and from
that hour he was liable to be sued for her obligations; if he

had died she was entitled to dower; if they had lived long

enough together to have children, they would have been legiti-

mate; upon her death had he survived, he would have taken

a courtesy estate; and in no respect can you say that this marri-

age was less allowable than any other marriage effected in the

state of Pennsylvania. But now we are to ask is it to be

avoided by the return of John Carson? No—gentlemen, it is

not his return that is to avoid it; nothing of this kind appears

in the act; it is not his coming home, there is something else

to be done before this last nidrriage can be declared a nullity,

or his former marriage revived. What is there to be done?

Can there be any previous decision required on this subject?

Can there be any difficulty in attaining the proper construction

of this act? No—what are the steps which are next to be pur-

sued? He must make his election to have her back again, to

render this marriage binding or nugatory. Is he to render it

void from the time of the election or when the decree of the

coiut passes? The law says, '* it shall be in the election of the

party remaining unmarried, to insist to have his or her

former husband restored, or to have his or her own mar-

riage dissolved, and the other party to remain with the se-

cond husband or wife; and in any suit or action instituted for

this purpose, within six months after such return, the court
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may and shall sentence and decree accordingly." Here then

is a period of six months given him to make his election; why

is this period given? Making an election is a serious and so-

lemn act, and "when once the election is made, the party shall

hot have the power to declare at another day in a different

manner.—idjourned.

[
Tuesday Morning, 2^th May.

[W. Rawle, Esq. in continuance.

i After a few introductory remarks Mr. Rawle thus pro-

ceeded: It may safely be laid down to you, that if the re-

turning husband determine again to resume his connexion,

'some notorious efficient act must be done by him. It is not

sufficient for him to declare in his parlor his intention to a few

friends, nor will an agreement between the husband and wife

suffice, but the election must be in a legal form, his intention

must be expressed to resume his rights; and the true con-

struction is, that when he has determined, he must signify his

election and give the opposite party an opportunity of contest-

ing it; and there are some cases in which the court would say

no your conduct has been such that you have violated those

rights you claim; you may have violated the marriage vow;

have deserted your'wife; you must give them an opportunity of

opposing your claim, and those instances of malconduct must

appear on their part which might justify the demand for relief

from the former bond of marriage; but this is a regular proceed-

ing, and for such men as you this act was never intended. But

more than that, this decree of the court must be entered upon

the record, as notice to one and safety to the other; I ask, liow

would the former husband protect himself from actions on her

account except by reference to the public record which would

relieve from the fulfilment of those contracts for which he was

before liable? It is enough for me that such election was not

made by John Carson; the first act he did in this country was

to declare, he would not receive his wife, he would not return

to her, he disclaims her in that legal form, and sanctions his

proceedings by an oath, which was certainly most solemn and

binding. On the 15th January, when he had returned, how

long I know not, and had time to inquire wliat was the most

proper course he flies and signs this petition. From the 4th

to the 15th, we must leave him to deliberation and inquiry; he

had ascertained the very date of the marriage, he saw Richard

Smith enjoying the rights of the marriage, she went by his

name, they lived in a house by Carson never taken, he saw a

store he had never furnished, and he knew he had openly
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deserted a wife whom he had never properly supported.

(Reads the petition.) Here he charges her, in addition to

the second marriage, with the commission of adultery, which

must have been previous to that marriage; now 1 pray your

attention to the oath annexed to the petition. (Reads the

oath.) This libel it appears was filed on the 18th January, the

same day that the parties appeared before judge Badger; the

appearance was in the morning, and I presume the subpoena

was issued subsequently. This subpoena, issued in the manner

I have described, and remains now on the records of the court

of Common Pleas, Mr. Cox has been good enough to copy all

the docket-entries; I will read them: (reads the docket-entries

and the subpoena.) Now, gentlemen, we have the recorded

election of John Carson, never withdrawn from the records of

the court, never suspended by any judicial act, never affect-

ed by any judicial act, and as respects the prisoner at the bar,

it establishes his rights as a husband, to the property, the per-

son, and bed of Ann Carson. This record was never with-

drawn, never discontinued nor taken off the face of the docket;

were I even to admit, that the husband having made his elec-

tion, has a right to withdraw from it, the fact, the proceedings

show that no such determination ever took place on the part of

John Carson. If he might have discontinued, if he might have

taken off the libel from that record, he never did so. What-
ever might have been his wishes, place what dependence you
will on the conversation with Mrs. De Gorgue; it never would
have been possible for Richard Smith to make any use of that

conversation, and he remained responsible as the husband of

Ann Smith, and could not have liberated himself from the re-

sponsibility until that divorce. Gentlemen, thus we have es-

tablished the rights of Richard Smith, from the 15th January
to the 20th, by a procedure deliberately used and legally prov-

ed on the part of the former husband, and it has now brought
me to inquire, whether John Carson retained any legal right

to enter that house, to claim that property, or to claim that wife.

No original right was affected by it, and no part of the proper-

ty had been acquired by him; the house was taken by Mrs.
Smith in the absence of Carson, and by her industry she had
increased her stock until it became a considerable and pro-

ductive fund; she became 2ife7ne sole trader, if a person leave

his wife and family she has a right to exercise trade as ^feme
sole trader, by which she is to support herself in case of the de-

linquency of the husband. The learned counsel on the part

of the prosecution has told you, the rights oi^feme sole Xx2^^tx

cease upon the return of her husband; hers had ceased, gen-
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tlemen, before Carson's return—had ceased upon her marriage

with Richard Smith. When he returned, he utters not a sin-

gle sentence of an intention to resume his marital rights with
xAnn Carson; the first act of his, as it is testified by Temper-
ance Burkley, is an act hostile and indicative of a design to

commit violence upon some person in that family, and which
tended seriously to alarm Mrs. Smith. This is not the act of a
husband; not the act of a parent wishing to clasp his children in

fond embrace; not an act of a penitent prodigal, declaring to

the last husband, I dismiss you from the obligations you are un-

der by law, I come now to take possession of my legal rights

—

nothing of this kind occurs; from Saturday until the Tuesday
following, when he enters the house as a guest, he does not

approach them. I will now only represent the act of that day
for the purpose ofshowing, the design of that unhappy man was
to confirm Smith in all those immunities which, as a husband,

he had the exclusive right to enjoy. He came on Tuesday
before they were up, he remains there during several hours
in the character of a guest, and is received as such by
Richard Smith, in this character they sat together at the table,

he makes no pretence of being master of the family, and in tlie

course of this transaction, was the first instance of passion, of
rage. Different from the acts of Saturday, upon which you
are now to decide, the acts of Tuesday, the acts of acknow-
ledging the rights of Smith, the acts subsequent to the flight of
Smith, the occurrences of that day, all show plainly, that he
did not assert his rights as husband of Ann Smith. On
Thursday, before judge Badger, the defence is, that he felt

sudden irritation at seeing Smith there exercising command
over that house, the children, and servants; but did he pretend
to say, he was the husband of that woman, the master of that

family? No—gentlemen, subsequently, on that very day, he
applies to judge Badger, that the libel for a divorce might
issue, and he declared upon solemn oath, he charged her with
adultery with other persons, and particularly with Richard
Smith; he now gives it the finishing blow, by having the order,

of the very man before whom the conversation had taken place,

who had heard every thing that passed, to take out the sub-
poena. Here you see a steady line of conduct pursued,^ there

is no change, there is no varying, but he resigns to Richard
Smith, and imposes her upon him with all the force the law
gives him, and this order is by him taken out on the same day
the prisoner flies, and on the next day we find it in the posses-

sion of the sheriff"; he had it then in his power to reclaim it, but
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without attempting to reclaim it, it is served upon Ann Smith
as notice to her that he meant to dissolve the former marriage,

and still to confirm that with Richard Smith. Here then re-

mains nothing that can possibly create a dou,bt of the open and
real intention of Carson, except a most equivocal piece of

testimony; I say equivocal, for without meaning to stamp doubt
upon any of the witnesses, particularly Mrs. De Gorgue, I

would ask if her evidence is not of so doubtful a circumstance

that it is difficult to reconcile it with the rest of the testimony.

This lady begins, that on Wednesday, she afterwards corrects

herself by saying Friday, captain Carson and Mrs. Carson came
to her house; she then continues, that she was not on habits of

intimacy with them, and was so unknown to Carson that his

wife was under the necessity of introducing him. Strange that

in this immense cit}^ they could find no one, in their large cir-

cle of connexions, from whom to ask advice except this lady,

who treated them so cooly and spoke to them in so harsh a

manner, " what do you want with me." It is then they de-

clare, they have come to a resolution to live together, to leave

this country, to go to another country and purchase goods and
return. Is not this a strange determination on the part of Car-

son, who had set up on the day before such a defence, and had
made use of such means to procure a divorce from this lady,

yet that he should engage in such a conversation with her the

very next da}', and she forgetting all that had passed, to be
willing to run into his arms, to consign to oblivion in those

arms all that he had charged her with; there is no probability

of such a fact. What is the consequence of this libel? Was it

not communicated to Richard Smith? Was he not the con-

firmed husband of Ann Smith, by every act proper for Carson

to perform? Can any one suppose for a moment that a clan-

destine agreement with the wife of a man, not in his presence,

without his privity, is to effect his rights? Will any man in the

smallest degree acquainted with the principles of law and mo-
ral right, subscribe to such a doctrine? Is the wife of any one

of us to meet another person, to give rights to that person,

as this wife is said to have done, and to destroy the rights of

her absent husband? Is our immunity to be destroyed upon
such conversation? This conversation could not receive the

smallest countenance; but it has been said, if this agreement

were confirmed by Richard Smith, it would have some effect;

but where is the concurrence of Richard Smith? Never is there

an act which shows he was acquainted with that clandestine talk,

it deserves no higher name. There is a letter adduced from
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him before that took place. It is dated the 17th, and if the in-

formation of Mrs. De Gorgue be of any effect, it appears on
the 18th the conversation took place. Now let us read this

letter, which was, according to Mrs. De Gorgue, handed to

Mrs. Smith on Thursday , and the conversation took place on
Friday. The letter was written in all probability without a

knowledge of the application for a divorce, lor there is nothing

in it winch would show he knew any thing of that application,

(reads the beginnmg of the letter—vide page 38.) Fifty -five

dollars. During the whole time he was married to her this

was all the money received by Uichard Smith; this shows
the marriage was not from interested motives, so high-minded

a young man to receive so small a sum in all that time, {reads

the letter.)

Now, gentlemen, from this letter it manifestly appears that

something, which you have not had testified, was working on
his mind, and which cannot be explained; for although this

trial has exposed the secrets of a family, yet we cannot know
this; from neither the prisoner nojr his wife can we receive ex-

planations of what took place in these conversations, nor what
took place in their private conferences, which if we could ex-

plain might tend to elucidate some of these doubtful circum-
stances. But his intention appears to have been to retire until

she should be restored to peace and tranquillity—until the de-

stroyer oftheir happiness was gone. But one thing is certain:

—

his letter shows he had no interested motive, no desire to make
her subservient to his pecuniary plans; it shows only affection

towards her; we are entitled to give him credit for this affec-

tion—for elevated principles—principles which constrained

him to leave that happiness he enjoyed, to go to a distant place,

whence he would return her that pittance he was to receive; also

showing a most delicate mind, he does not, as her husband,
take the money he asks for—does not assume that legal privilege

oi marri? _re—he leaves it to her who had amassed it, resigning

the rights he had, but with a view that her feelings might not
be injured, he leaves it to her to furnish him voluntarily—with
what he might by legal coersion have obtained, [reads the note.)

The very style of this note you will perceive is not that which a

man accustomed to such business, would adopt; making the

place of payment alternative is not such as would give cur-

rency to the note.

Recollect, in addition to all this, the business, as Mrs.
De Gorgue says, was to take place on the Monday following;

this was collected from circumstances from which she drew
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the inferences. It was then at this retired corner, this important

case was made the subject of conversation; to her only is the

purpose communicated. Captain Carson teils her he was going
on Saturday evening; she tells him, No, I thought you were
not to go till Monday. We are told then, on Saturday evening
there was an intention on the part of Carson toresume those rights

which he had previously disclaimed, and that neither he, Mrs.
Smith, nor her husband, made it known to Richard Smith.

Can it be believed she would have kept it secret from Richard

Smith, the man she loved, and not only turn him away from
his own house but subject him to such violence as Carson
might wish to inflict upon him? Can you believe if this Mrs.
De Gorgue possessed a spark of Christian feeling, of humani-
ty, of sensibility, she would not have taken means to apprise

this family, or any member of it whose feelings were at stake,

of the intended attempt of this unfortunate individual, and thus

put them on their guard? it is improbable; and when you find

so many improbabilities in this evidence, you are bound not to

give it much weight. If this conversation were secret, and
not known to Richard Smith, and the record was undischarged

of its entry, it was totally free from any repugnance to his

rights.

We have then, I trust, placed Richard Smith upon the

same protected ground the law gives to every father of a

family, and to every husband; I mean the legal right of
the defending of his family. I will now proceed to ex-

amine the conduct of Carson from the time of filing this libel,

and I trust it will follow that not' a single step but has been

accompanied with outrage—not a proceeding but has been

in confirmation of the second marriage. And if I can also show,
that not a fault can be found with Richard Smith, from the

first appearance of Carson upon the stage until the fatal even-

ing, I have a right to call for the intervention of the best prin-

ciples of law in favour of the prisoner. I would ask, from the time

Carson returned, what was the conduct of Smith till the 20th,

when Carson came to the house, when he returned from those

menaces mentioned by Mrs. Baker, and which we would sup-

pose she acquainted her daughter with, and she would tell

Smith, and the way-laying at the tavern would of course make
Smith fear that an attempt would be made upon his life, and
yet he does not arm himself with any weapon to protect him-
self from the great strength of Carson. In this state of things

Carson comes to the house. Smith makes him kindly wel-

come: but after sitting peaceably and quietly at the table, Car-

son all at once puts the question, *' Are you armed?" With
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almost indignation Smith answers, " No."—This question of

Carson shows he knew his conduct was such as might make
Smith arm himself; who of you would ask your neighbour if he

were armed, unless you knew your deportment was such as to

authorize him to arm? The instant the answer was given, the

arm was raised which might have tumbled Smith to the ground;

the act of Smith, his flight, manifest a deliberate intention to rest

upon the laws of his country for protection, and on the contrary

all the acts of Carson show his wicked design—the countenance

enraged, his eyes starting out of his head, and when asked

whether he intended to murder he answers, " Murder! yes.""

—He then remained in possession of the house, but did he

even say. Now I am in possession of this house; here I have my
property and my wife? No, gentlemen—his subsequent con-

duct plainly indicates the fact, that he did not go there to resume
the rights of a husband, but that he went as a guest—he com-
mitted the outrage as an intruder, and when he retired, he re-

tired as a criminal. Instead of Smith pursuing such a course

as a young mind would be inclined to adopt, he takes the ad-

vice of his friend and lawyer, Jonathan B. Smith, and claims

the interposition of the laws of his country; instead of pro-

tecting himself at the moment, when he might legally have

done it, he provides the pistol which he purposes shall not be
used but in defence of his person—in delience of his wife.

Before judge Badger took notice of the conversation of Car-

son, he is indulged with an opportunity of telling his own sto-

ry. Richard Smith does not wish the man to be bound over,

he wishes to forget the outrage; he merely calls for ihe protec-

tion of the law for himself and his family from farther outrage.

What answer does Carson give to this? It is with regret we
bring forward circumstances to prejudice jou againt the cha-

racter of the deceased; but it is not blackening the memory
of the dead to tell the truth; the charge of intemperance first

came from the mouth of one of the prosecuting witnesses:

and we may take the facts shown by judge Badger, Jona-

than B. Smith, and the other witnesses, not to be calumny on
the memory of the deceased. He declares before judge Badger
his purpose was to frighten Smith; and when he had frightened

him out of the house, he again sat down at the table. Now you
have it from two witnesses, that when Smith flew down stairs

Carson followed; and yet he tells the judge that when Smith
was gone, he again sat down, and wanted to resume the rights

of a master of the family.

There is something so base, so intentionally crimhial in this,

Bb
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that I do not know how you can separate it from the other acts

of Carson; you cannot suppose there was any other intention

at the time but to destroy the prisoner; and surely the intention

to resume his wife is doubtful after his application for a divorce?

Then, gentlemen, we must recur to t^ese facts for the purpose

of giving the leading character to the whole of the case, to show
that there was on the part of Smith but an assumption of law-

ful rights given him by the marriage, and which the conduct

of Carson had confirmed to him. Mr. Ewing had taken an

opportunity before judge Badger of speaking with the client

of another counsel in an adjoining room, for which we must
attribute to him the best intention, to endeavour to persuade

him to leave the woman; yet Mr. Ewing was the man who
drew up the petition, and made the claim for divorce and was the

agent in the act by which Carson had disclaimed all these rights.

That he meant nothing wrong no man would admit more
readily than I; but there was certainly an inconsistency. Mr.
Ewing drew him from his counsel, Mr. Smith, to inquire of

him what were the reasons of his contracting the marriage,

and if he did not know her husband Carson was living. Smith
pertinently answered when interrogated, that he knew nothing

about the marriage, but considered her as a widow. But from

this conference, as we may justly infer, an impression re-

mained so great upon the mind of the young man, as to cause

him to go home, and write the note which has been read.

This conversation misrepresented Smith's right at the moment
they were about taking out the subpoena for the divorce; al-

though probably in the after part of that day it came to the

knowledge of them both. The order from judge Badger
being an act of more notoriety than the drawing of the libel

became known to both of them, and we find that in a conver-

sation with Mrs. Baker Mrs. Smith observes, that captain Car-

son had applied for a divorce; Smith says, I wish it had been

done before. Why this wish? because, from Mr. Ewing's re-

marks on the preceding day he was irresistibly led to believe, he

had no longer any rights as a husband, and was consequently

induced to resign the woman he loved rather than occasion her

distress. Here then unfortunately begins a quarrel with Mrs.

Baker. " You do," says she, resuming the discourse " no doubt

of it, and so do I,before you had got a living at the expense of

these children; but I hear you carry arms." " I do, madam."
He meant the arms for his defence; although it does not appear

tl^at he ever carried pistolsabout him until the Saturday evening.

Now you will perceive that even if Mr. Smith had consented to

abandon his family, Carson, if apprised of it—and I pray yoti
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to notice Carson did not consent to it—he, by pursuing the

process for a divorce, completely established the possession of

Smith. After this conversation at Mr. Badger's, he proceeds
in taking steps lo procure a divorce. He says, I will no longer

recognize this woman as m} wife^ I will leave her to Richard

Smith, or I will leave lier to that adulterous intercourse with

which 1 have charged her upon my oath. And could you believe,

gentlemen, that he would again receive her to his arms after

imputing to her acts of prostitution? It is impossible to sup-

pose that a man would, after such a charge again take such a

woman to his bosom, and resume a legitimate connection

with her. No—we find that after the conversation he disclaims

the resumption of his former marital rights, and thus confirms

the rights of Richard Smith.

We now reach this melancholy day, a day, which could it

be recalled, no one individual would more ardently offer up
his prayers for it than the prisoner at the bar; but impossible

as it is to bring back a departed spirit, it must impress a so-

lemn lesson; it teaches us, that when during the organization

of society we are piit in possession of the life of the individual

before us, an error may induce us to commit an act, which
although in legal forms it may be correct, may cause repent-

ance, and unavailing lasting regret. We must consider this

day in all its different and important features, for the purpose
of understanding, upon what principle, in what attitude, we
are to place the case of the prisoner at the bat at the fatal mo-
ment when John Carson was deprived of his life. . 1 aver it,

that Richard Smith, during the whole of that day, was the

confirmed husband of Ann Smith; 1 bring him befoie 'sou as

a man who possessed, in respect to Ann Smith, whatever
right a husband possesses in respect to his wife; he had no
reason to doubt his rights, and he entertained no doubt, be-

cause, during the whole of this week, during the whole time,

from the return of Carson to Philadelphia, to this period he
never had received an intimation that it was the intention of

Carson to resume his former rights and benefits which are

conferred by marriage, or to release him from these commen-
surate obligations which the law imposes on the husband.
On the morning of Saturday, this man makes known his

intention to go to .that house, and why did not some fiiendly

member of the family, apprised of this intention, interpose and
avert it, or give timely notice to the prisoner. It was mani-
festly contrary to .the clandestine agreement related by Mrs.
De Gorgue; even under that agreement he was not to enforce



196

his rights until the beginning of the following week; Mr. Ab-
bott was told by his family Carson had gone up to take peacea-

ble possession of the house, and why was Abbott mute and

inactive? Why did not Mrs. Baker, when she was informed of

his intention, intimate it? If there had been the least sensation

of humanity towards the person in the corner house, as they

termed it, there would have been some intimation given which

would have afforded Smith an opportunity to obtain legal aid,

would probably have frustrated even a breach of the peace,

and must finally have prevented this fatal accident. We
see, gentlemen, when Smith found Carson there, he left the

house rather than have any contest with him. How does

Carson enter? Does he in the outset intimate that he had

come to claim peaceable possession? No—he makes his ap-

proaches in an uncandid and insidious manner; he sends up a

note to Mrs. Carson, informing her he wished to see her that

night, and she appoints between eight and nine o'clock for the

meeting; he comes between seven and eight. Smith not

knowing he would find, on his return, a man asserting rights

as a husband, and his wife wanting protection; under no such

apprehension, he leaves the house. If he had known Carson

had any such intention, he would only have left the house to get

that assistance of the law which we find him afterwards so

anxious to obtain. He leaves the house and passes the eve-

ning, as a person of his age would be expected to do, with a

friend—he does not return immediately home but on his

way he stops at a tavern, Mrs. Smith having now dis-

covered the hostile intention of the intruder, and find-

ing that he persisted in his unjustifiable illegal purposes, tells

Temperance Barkley not to be alarmed if she did not return

that night—she leaves her house, and finds Mr. Smith at Ser-

geant's; they did not immediately return to their house, they

spent some time in the street, endeavouring to find some me-

thod to pursue; he restraining himself from measures, which

would have been the first impulse even of colder constitutions

than his; they wander up and down the streets thinking what

they would do, but permit me to observe, without an idea

of dissolving this marriage they had entered into; no, as

husband and wife, expelled from home, but not less uni-

ted, they wander up and down the streets, and then proceed

to Jonathan B. Smith's, to get that advice which, under that

state of anxiety, they were unable to suggest to themselves.

When they entered, they said that Carson had turned them

out of the house; we have not the fact in evidence, gentlemen,



197

but we must presume it, they were refused entrance into the

house—there could be no evidence of this but from Carson,

Mrs. Smith, or Smith himself. If there had been those black

intentions in Smith, why did he not at that moment, when no

eye could see him, go up stairs where there was a pistol, and

level that pistol at the head of John Carson? No, gentlemen,

you must consider that it was his intention to keep the

peace—that while he had the woman with him whom he

loved, he consented to leave his house, and forsake the chil-

dren he had adopted. Jonathan B. Smith gives them proper

advice, " go up and obtain a warrant for Carson to take him

from the house;" this, gentlemen, had no anticipation of vio-

lence intended by Richard Smith; you find Richard Smith

went out, and this is no pretended ground of defence from the

charge of murder; no, you have it in evidence from judge

Badger, that at a late hour he heard a violent knocking at his

house—Smith had been to several places but was unable to

get that assistance from the law, which he so much desired;

he returns, he wishes to remain; Mrs. Smith is met at the door

of her house by Abbott, who asks, where is your husband?
*' He has gone to get a warrant;" they went over to the house

of Jonathan B. Smith; Smith returns unsuccesstul. Now, gen-

tlemen, you must consider what induced Smiih to return to

that house from which he had been forcibly expelled. Was it

not the most justifiable feeling for the woman who had a right

to his support, who claimed the protection due from a husband^

who says to him, we will go home, will make a fire up stairs,

they may keep possession down stairs. The reluctance of

Smith to return to the house shows an unwillingness to enter

into conflicts merely for the temporary possession of property;

but he who would shrink at such a moment from protecting

his wife, merits not the countenance of the law, and would be

less than man. There is another fact deserving notice. The pis-

tol was left upon the table; while they were absent, Jonathan B.

Smith had, properly, drawn the load; when he was asked for

the pistol it was refused. If you refuse you are not my friend.

^* J am not your friend if I give it." No indication of any

other object than self defence. There is no evidence of that

malice which is endeavoured to be proved; but here we dare to

meet that declaration of his, " ifhe proceed to touch me I will kill

him." Had he forgotten the circumstance of the former Tues-
day? Abbott tells him you may depend upon it Mr. Carson
has no weapon, he comes to take peac^^able possession of the

house, A most legal thing certainly, after night to take peacea-
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bk possession of a house! And after such declaration by one of

his friends, is it strange he should arm himself; if he then

had said, I will go over and shoot Carson, difficult indeed

would it be for us to get rid of the charge; but the declaration

is, "if he does touch me." What was his answer to Abbott?

I will not trust him; the meaning of which is—if he assault

me I will defend myself. Here again, there was an instance

of that Avant of care and precaution which existed during the

whole evening, A single word from Abbott woAld hdve pre-

vented this fatal occurrence. They ask Abbott with them over

to the house, this »urcly is not evidence of an intention of mur-

der; if such had been the intention he would not have been

invited to witness it, but they did not merely invite, they urge

him to go with them; surely not to be a party in the mur-

der: no—but that he might be such a friend as would conduce

to their protection. They enter the house, Ab'>oit lingers at

the door, instead of being the forerunner, as he ought to have

been, to warn Carson of their approach, and endeavour to pro-

mote a pacification. There was time for any mischief to be

done bclbre he went up. \\'hen Smith enters the room, the

first words that meet his ear are words of excitement to him-

self and Carson; words not so intended, I believe, and such as

the person uttering them would most gladly recall; words

which must have proved to Smith that there was an intention

to injure him and his wife. 1 think it probable; but I leave

it to you, gentlemen, for that interpretation which you
are required by humanity to give, and which the evidence

calls from you, that these words preceded that alteration in

countenance, perhaps of fear, perhaps of anger, which they

were calculated to produce. What was the situation of the

parties? Carson was sitting near the fire, Mrs. Baker sitting :

by the fire, Mrs. Carson sitting near, captain Baker near the

centre of the room, when Smith enters. Carson addressed

him in such language as would proceed from superior strength,

and which induced him to infer, that if he refused comphance,

he would be expelled by force. " Sir, I am come to take

possession of this house; I am advised by my counsel; I come
to take peaceable possession; my hands are lied: but here you
cannot, must not stay." Was there immediately that clear,

deliberate proof of premeditated malice which the law re-

quires, to be proved? If there had been what would have

been the result? Why would he have addressed that ques-

tion to his wife? What were the steps he pursued? He
turns round immediately—" Very well, sir! Ann, shall I go?"



199

If Ann had said yes, have you not every reason to believe,

painful as the separation would have been, and ruinous to his

hopes of future happiness, yet that he would have submitted

to it? He complits with the request of his wife, as was his

duty; and I would ask, who could blame him? Not the most
religious man, the most observant of moral duties, surround-

ed by his family, sitting by his wife in his own house, being

commanded out of it by another, would desert that posses-

sion, and that wife—No, gentlemen, it was his duty, and he

would be culpable if he hesitated one minute to comply when
she requests him to stay. He takes off his hat, and lays it on the

sopha, not showing, certainly, a determination to commit mur-
der and fly; his determination was to remain. What was the

duty of Carson?—He was bound in point of law to say. If this

woman desires you to stay, I have no right to remain— I must
retire. If I have any" legal right I must enforce it in legal

forms. This was not his conduct: he rises and approaches

Smith. What was the cause of that approach? Was it to be

again heard, that his meaning might be better comprehended?

No—for it was clearly understood in the first instance; but it

was for the purpose of carrying his commands into effect:

and remember, gentlemen, yo^i find that at that moment there

was a breach of the recognizance that he was bound under

by judge Badger. That recognizance forbids all injuries; for-

bids a man to enter as trespasser into the family of the one as

regards whom he is bound, and under that recognizance he

would have been condemned in the penalty. He pays no at-

tention to that obligation. There is no misunderstanding in

the language of Carson and his approach; there is no possibility

of ascribing to him any other design than that of expelling

this unfortunate man before you, and remaining in sole pos-

session, by virtue of his own unauthorized force. You find

Mri. Baker following him. If it can enter into the mind of

any person present, that it was merely the intention of Carson

to explain more fully what he meant, what would have been

the feeling of Mrs. Baker? She says, gentlemen, she was fear-

ful that Carson would break the recognizance by which he

was bound. Wliat could have raised such fear? Had Smith,

as yet, done any act? Was there any thing on his part indica-

tive of the remotest intention of violence towards Carson? or

any thing but defence? He did not extend his acts farther

than in defence of his person; he goes into the extremity of

the room. It is manifest he could retreat no farther; but it is

said hs might have passed to the door without throwing down
any of those persons in his way. Does the law call upon him
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to do so? What is the use of a law in protection of the pro-

perty, and of the person, if he would be required so to leave

his wife and family? No, If he had deserted that wife, he would
have been guilty, not only in a tribunal of mere moral feeling,

but in a court of law.

His proper part was performed, and what was the lesson

Carson ought to have received from it? He ought to have
thought, I perceive my conduct here has been wrong, that she

whom I now term wife, does not acknowledge my rights as a

husband. 1 see that Smith does not intend to give up those

rights as a husband and leave the house, a door is therefore

open for me, I have my recourse to law; This ought to have

passed in the mind of Carson. Gentlemen,—This was not how-
ever the course of his contemplations; he depended upon that

great personal strength you have heard spoken of. A pistol

when it is fired is of no use, a club dropped in the scuffle may
be irrecoverably lost, but muscular strength remains, and this

young man might have been strangled in that corner by the

powerful hand of Carson without being able to protect himself.

Consider his situation, ordered out of his own room by a stran-

ger, surrounded by persons he knew to be no friends to him,

Abbott who had accompanied him, standing at a distant part

of the room, without endeavouring to interfere; Mrs. Baker,

whose disposition towards him he knew, standing near; Cap-

tain Baker's conduct on account of his situation, testified by
his wife, could not be depended upon; Carson was so near to

him that there appeared some hostile disposition against him,

there was some object in an approach so close, that he had to

lean back over the card-table to stretch out his arm. Some-
thing more than explanations was intended by this approach

and the peremptory comn^and " out of this house you must
go." What would have been the next step of a man of

such great strength in opposition to a youth so comparatively

weak as Smith? we must suppose if there had not been great

personal injury there would have been at least immediate expul-

sion from the house. Under these circumstances that blow was
given, and this pistol was fired. Was it murder? Was this

murder within the description of the act of assembly? Was it

the act of a heart depraved and regardless of social duties?

Was it deliberate motive or instantaneous impulse that directed

the fatal deed? This solemn question you have to decide.

Admitting that a determination to kill from these malicious

motives, which give the act of killing the character of mur-

der, and requires no great time to form, which may be sud-

den and instantaneous; are you bound thence to infer that be-
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cause it was sudden it must be considered murder? Are we
not entitled to claim in behalf of our client the right on the

sudden, rapid operation of the mind, of reviewing the whole
of what had passed within the short interval of time, of com-
paring properly and correctly all the circumstances by which
he was surrounded, of rigidly, but justly ascertaining his dan-

ger and his duties; and if you concede to him what cannot

be fairly denied, he had an undoubted right to form true and
just conclusions from the circumstances, with the same ra-

pidity of reasoning which the law allows, in so many instances

to an individual, to protect him from the charge of murder.

He saw before him a man, upon whom legal restraint had

no effect, at the late hour of the night, pressing him into a cor-

ner, for no possible purpose but to expel him from the house,

without any friends near upon whom to rely; he had heard the

language of irritaticm commanding him to ^; he heard the

language of conjugal affection desiring him to stay—that one
word " stay," imposing upon him a thousand distinct obliga-

tions, and all these things crowding upon his mind, will he not

be permitted to resort to a confused and instantaneous de-

termination to justify his act? All legal rights called for his

resistance—that solemn claim called for his resistance—at

this moment the blow was given, the pistol was fired, thrown
upon the ground, and Richard Smith attempted to escape: and
I think we will not have much difficulty to show, that even up-

on those principles, which are urged against him, this was not

an incorrect course. Have the goodness to observe that Smith
had a right to retire, that he attempted to escape is certain,

that his attempt was not successful is equally certain. Baker,

who attempted to seize him, was personally unknown to him,

although the husband of his daughter; that there was no resist-

ance is also true; a bodily conflict would have subjected

Richard Smith to the danger he had escaped. So difficult is

it for persons to conduct themselves, in such a manner as

would not support an inference to their prejudice, on the

part of the prosecution! If he stand or fly, it will be consider-

ed as evidence of guilt. When Thomas Selfridge stood, after

having fired the pistol, it was construed into the most har-

dened guilt; and on these occasions, when the powers of the

mind are slackened, and the judgment is rendered subservi-

ent to the passion, if the party endeavors to escape the hor-

rors of prosecution it shews the love of liberty—as Blackstone

observes, he who throws a stone unintentionally, from the

house, and kills a passenger, is as much induced to fly, as the^

C c
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person guilty of wilful murder. If an act has been done by
two persons and one flies and the other remains, the infer-

ence may be, that the person flying, was the one who com-
mitted the murder. Here there is only evidence of a wish to

escape from the persons who were so disposed against him,

but nothing like a conviction of guilt. This is one of the ob-

jections which will be made, and it was my duty to notice it.

Here is another: we are told that Carson on his death bed in

conversation with Mrs. Baker, declared, that he received this

wound from Smith, as a midnight assassin. When the party

is under apprehensions of death, and is unwilling to approach

his maker with falsehood in his mouth, his declaration must
have an efiect. But first we must know, that he was at that

time under such apprehension before the declaration is admis-

sible at all. , Now recollect what has been said upon this occa-

sion. Mrs. B. tells us that there was a time when no hope was
entertained by him—she sent for ministers to pray with him;

but she does not say this was the time when these expres-

sions were used. Nothing ought to have any effect upon your
minds, except that which is as clear as the sun—reject what-

ever is of a doubtful nature. The Attorney General's ques-

tion was distinct—not so the answer. At such time, gentle-

men, the declaration of Carson was not such as a man ought

to make going to his dread account. The approach of death

does not always alter the stamp of the heart, and when op-

portunity is given to forgive his enemies, which is included in

the best prayer ever made, yet we often find that at such

time it is frequently not embraced. Let me remind you of two
cases which have been brought before you: the one is the

case of Lutterell, who, on his death bed, after the sacrament

had been administered, declared he had received the wound
without giving any provocation, yet the accused was convict-,

ed only of manslaughter. In Oneby's case, the individual on
the contrary said, he had received his w^ounds in a fair man-
ner, yet the prisoner was found guilty of murder.

You have so far my view of the facts of this case, that have,

appeared in evidence, and I will now introduce the points of

law, because I conceive it my duty to impress upon your

minds, how far you are constituted thereby the judges of both

law and fact, which it appears to me you are, most clearly;

but it there be a doubt of it, I trust that with the assistance

of the books, it will be removed. Black. IV page 361. ''And

such public or open verdict, may be either general, guilty or

not guilty; or special, setting forth all the circumstances of

the case, and praying the judgment of the court, whether



203

for instance, on the facts stated, it be murder, manslaughter,

or no crime at all. This is where they doubt the matter of

the law, therefore chuse to leave it to the determination of the

court; though they have an unquestionable right of determining

upon all the circumstances, and finding a general verdict.

But tl^ practice heretofore in use, of fining, imprisoning or

otherwise punishing jurors merely at the discretion of the

court, for finding their verdict contrary to the direction of the

judge, was arbitrary, unconstitutional and illegal; and is treat-

ed as such by sir Thomas Smith, two hundred years ago;

who accounted "such doings to be very violent, tyrannical,

and contrary to the liberty and custom of the realm of En-

j^land." For as sir Matthew Hale well observes, it would be

a most unhappy case for the judge himself, if the prisoner's

fate depended upon his directions:—unhappy also for the

prisoner; for, if the judge's opinion must rule the verdict, the

trial by jury would be useless."

I consider myself then called upon to address you as judges

of the construction of law in this case,

Mr. Ed%vard IngersoU, when giving that quotation from

Blackstone, referred you to 2. Ld. Raymond 1487, tbr the

import of the word malice. The following is the passage:

"In common acceptation, malice is to be a settled a; ger

(which requires some length of time) in one person against

another, and a desire of revenge. But in the legal acceptatioa

it imports a wickedness, which includes a circumstance atv

tending an act, that cuts off all excuse."

Malice prepense then implies a wickedness which induces

an act to l>e committed without any excuse—there must cer-

tainly be to constitute murder such circumstances in evidence

as shew the act devoid of all excuse. This must be considered

as running throughout all the definitions in our books, altho'

not always expressed so fully as in the authority before us.

MaUce in England is distinct from malice considered to be

bO by the courts in this country; malice in England is implied

from the circumstances of killing; malice in this country is

not to be presumed but must be proved by the prosecution.

A web so fine is frequently spun in England, that to bring a

person within its circle, they consider him who refuses to

plead at the bar, under 25 Henry VHI. as guilty of maJice.

With these authorities we are not to admit this artificial and

technical sense given to the word malice, but it must be taken

as in the case of O'Harra, as an actual, not an imputed dis-

tortion of the mind. I. East, 224, "But when fresh provoca-



204

tion intervenes between pre-conceived malice and the death.
It ought clearly to appear that the killing was upon the an-
tccedent malice, which may be difficult in some cases to show
satisfactorily, if the new provocation were a grievous one In
such cases, says Hawkins, it shall not be presumed that they
fought on the old grudge, unless it appear by the whole cir-
cumstances of the fact."

This, gentlemen, tempers the severity of their own positions;
It shows that on the part of the prisoner there must be evi-
dence to shew that the act was not malicious, yet on the part of
the prosecution they must show some antecedent mahce. Even
then m this strict code there was some protection extended
to the prisoner. 1. E^st. 271, was the next authority read—
this. It is contended, justifies the defence only in case of felony
and that the prmciple we contend for is only to be extended
in such cases, I refer to page 273, where the position is
clearly stated:

"Yet still if the party killing had reasonable grounds for believing that
ihe person slain had a felonious design against him, and under that sup-
position kdl h™, although it should afterward appear that there was no >

such design, it wdl only be manslaughter, or even misadventure; according;
to the degree of caution used, and the probable grounds for such beliefAs wiiere an officer early in the morning pushed abruptly and violent-
ly into a gentleman's chamber in order to arrest him, not teUins; his
business, not using words •/ arrest; the gentleman not knowing that hewas an officer, under the first surprise, took down a sword that hung inthe chamber and stabbed him: it was ruled manslaughter at common law,
at length the defendant was indicted on the statute of stabbing. It is to
be mfeiTed from the form of «ie indictment, and what is saill by lord
Hale, that the bailiff had no oftensive weapon in his hand from whence
the party might reasonably have presumed that his life or property wasaimed at, and therefore there seems to have been a manifest want of cau,
tion m not demanding tne reason of such intrusion by a stranger: espe-
cially as some interval must have elapsed before the sword was takendown and drawn."

Gentlemen, I should be pleased if these authorities had
existed only m books printed on the other side of the wat-
er; I should be pleased if we could not find any thing ad-
duced beyond the doctrine espoused here—but we find an at-
tempt of the same application of principles in the western
part of our state, which in the case of O'Harra are clearly
controverted. I trust, gentlemen, whatever have been the
opinions of judge Addison, they will have no force when
compared with those of Chief Justice M'Kean, Chief Jus-
tice Tilghman and others, in our own courts since 1794

I find no principle in variance with that, which, in the case
ot U Harra, was admitted—in Dougherty's case this princi-
ple IS not adverted to; but the court lays cjown the general
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rule. Dougherty's was one, assuredly, of great misfortune;
where the mdividual never intended to destroy the child he
loved undoubtedly, and yet that case, in 1-ngIand, would,
probably, have led him to the gallows; the juiy gave it a dif-

ferent interpretation; they, with the assistance of a learned
court, authorised, after availing themselves of that assist-

ance, to decide upon their oaths, appeared to have viewed it

in a light less severe than the court—the court, however,
concluded, saying, " you are the judges of the law and of the

fact." {Reads the latter part of the charge.)

Juries, then, are judges of law and of the fact, under the
interpretation of the law given us in this book. It is not ne^-

cessary to contest the principle, that a wilful, premeditated
design to kill, may be formed in an instant; we will only ask
the principle to be subscribed to, that the killing, from the im-
pulse of the instant, may be without malice; that an instant is

sufficient for a man to determine to exercise his rights of
self defence, and demand a subsequent acquittal from you.
In the case of mulatto Bob, there was a murder intended,
no doubt, to be committed, and it was carried into effect in

the manner he declared he would do, without any provoca-
tion, sufficient to cause the act; and, in the case of O'Har-
ra, there was not provocation, you certainly will think,

for the deliberate act; in the day time a man plunged his

knife into his fellow workman, and deprived him, unsuspect-
ingly, of life. These cases can have no weight with you.

There is only one circumstance remaining worthy of no-
tice; that of arming himself. The constitution of this state

has expressly secured the right to carry arms. In Art. IX.
Sect. XXI. " the right of citizens to bear arms, in defence
of themselves and the state, shall not be questioned."

The right, in defence of the state is, where foreign inva-

sion occasions it to be in danger; that of defence of them-
selves continues through their lives, and, therefore, there is

noi any thing in opposition to Richard Smith's bearing arms,
not against the officers of the law, but against the lawless

attack of an individual he had to fear. If, in a conversation
with another, attacked by him, he had caught up and fired that

pistol, in fear of his person suffering great bodily harm, the

law would have considered it as e^Lcusable homicide. Docs
his carrying that pistol, after Carson's previous attempt on
him, for self defence, make him culpable? No—the constitu-

tion allows it, especially when the assistance of the magis-
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tratcs could not be obtained; it follows, that the use of this

pistol was not unlawful when accompanied with these cir-

cumstances. Suppose he had been taken up for carrying u

pistol in his bosom, and upon complaint bemg made to some

of the learned magistrates, he had defended himself, by say-

ing, he carried it in fear of his life; or were to say even, I

do not carry it—it is in my chamber—the judge would an-

swer, pursue, uniformly, the same conduct; you are perfect-

ly justifiable, and have' a right to be armed in your own de-

fence. We have shown you that his conduct was the very

reverse of Carson's; before this fatal moment there were no

menacing words, no angry measures, on his part, towards

Carson; but his behaviour was mild and passive, such as

would be prompted by reflection and religion; contrary to

what might be expected from a military education. We have

shown, that on the other side, there was menace upon me-

nace, outrage upon outrage, until, at last, this unfortunate

individual drew upon himself the fatal wound. I need not re-

mind you, gentlemen, that if there remain a single doubt, it

is your duty to have that doubt completely removed, before

you convict; because, if, at some future day, in case of a

verdict against him, you should discover some explanation

of that doubt, which might have relieved the prisoner, what

would be your sensations? There is little room to dehberate

on the proper application of the principles laid down, and I

sincerely hope, that you will return him to the world a use-

ful member of the community.

To a verdict of acquittal, you may look back with a chear-

ful recollection—to a verdict of guilty, you may, perhaps,

have reason to recur with sorrow and regret. A useful mem-

ber may be returned to society, by the one—fruitlessly and

forever lost, by the other.

The Attorney Generaly Jared Ingersoll, Esq. con-

cluded the arguments upon the part of the prosecution as

follows:

Mav it please the Court, Gentlemen of the Jury—It is

undoubtedly one of the greatest improvements in modern

criminal iavv, that accusations are conducted by public prose-

cutors. No avenger of blood, no widow or next of kin, pro-

secuting by appeal from the impulse of private passion, or a

spirit of revenge, are now heard in courts of justice! The

barbarous practice of trial by battle has ceased; ordeal bvi

<fire and water, the corsned or morsel of execration and other
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practices, the offspring of ignorance and superstition, have
given place to the rational substitute of trial by jury, com-
posed of fellow citizens in some measure selected by the
prisoner himself. Why then, the want of confidence and alarm
expressed by the prisoner's counsel, the complaint and sen-

sure of public excitement. I do not contend that the maxim
vox popidiy vox Dei, is true to the full extent of its literal

sense. At the same time it must be acknowledged that public

opinion is generally founded on integrity of intention, though
undoubtedly sometimes incorrect for want of better informa-

tion; and truths are often stigmatized as prejudice. The in-

fidel represents religion as the prejudice of weak and timid

minds: I have lately seen a print intended to illustrate a senti-

ment contained in a poem, of which a native citizen of the

United States is the author, wherein the cross is among the

symbols that prejudice is represented as surrendering up to

philosophy. It is but candid to add, that the writer has

urged by way of apology, that his reference was to the catholic

religion only. Whether the excuse is satisfactory, I leave to

the decision of others. I propose a test upon this occasion. If

your verdict shall acquit the prisoner of the charge brought
against him, we will unite in saying, that the public opinion

was erroneous. If on the other hand you shall find yourselves
compelled to say that he is guilty of murder of the first de-

gree, the public opinion, will be justified as a correct antici-

pation of the sentence of the law.

Allow me to remove from your minc3s some difficulties

that may at present exist, in consequence of remarks made,
and zealously urged by my learned antagonists. You have
been called upon to vindicate your rights from supposed
aggression, and to claim the decision of both law and fact, as
exclusively within your province. Upon this high point we
will have no controversy; you may undoubtedly return a o-en-

eral verdict, and thereby involve in your determination, the
law and the foct. All I ask, you will, I am confident, readily

grant, a respectful attention to the observations and opinion's

of the learned judges upon questions of law, subject to your
adoption or rejection.

Indulge me in another preliminary remark. It has been con-
tended that by the act of assembly of the 22d April, 1794,
for the amendment and melioration of our penal code, the
rule of evidence upon trials of this description, is cssentially

changed, favourably for the accused; that formerly on the
part of the prosecution, when the fact of killing was estab-
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lished, the law of course denominatecl the homicide, murdef,
unless matter of justification, excuse, or alleviation was
shown by the person charged. That since the passing

that act of assembly, it is necessary to prove, not only a
killing, but that it was wilful^ deliberate and premeditated.

Here again, you will have no embarrassment, for if you shall

not be satisfied beyond all reasonable doubt, not only that it

does not appear by any evidence produced by the defendant,

that the act was justifiable^ excusable^ or even extenuated,

but by the evidence produced to support the prosecution,

that thfe killing was -wilful^ deliberate and premeditated, yoii

will not be asked to give a verdict against the prisoner at the

bar, but are at perfect liberty to say that he is not guilty.

I assert and pledge myself to support the four following

distinct propositions— 1st. That the prisoner killed John Car-

son, intentionally.—2d. That there is no circumstance by
which the act can be considered 2iS justified, excused, or even

extenuated.—3d. That the killing was wilful, deliberate and

premeditated, and attended with circumstances of peculiar

aggravation.—4th.That there are no technical exceptions that

entangle justice in a net of form, the proceedings are unexcep-
tionably correct, and the decision will be left with you on the

abstracted merits of ihe case.

I shall pursue a contrary order to that which has been ob-

served by the prisoner's counsel. I mean to call your atten-

tion, directly, to the transactions of the evening of Saturday,

the 20th of January last, and afterwards consider, as far

as shall be necessary, the events that took place after his re-

turn from abroad on the 4th of that month. As introducto-

ry to a view of the bloody scene that ensued, it is proper to

ascertain with precision, who were the persons present at the

fatal catastrophe, and by whom their attendance was procur-

ed : Captain Carson went up into the room where he was
shot, in company with Captain Baker, and Mrs. Baker, his

father and mother-in-law, the father and mother of Ann Car-

son. Mr. Abbott, the brother-in-law of Ann Carson, was
induced to go up into the chamber, by the earnest and re-

peated solicitations of Ann Carson and the prisoner, without

the knowledge of Captain Carson. If, as it has been argued,

it is evidence that the prisoner did not intend to commit an

offence, because if he had, he would not have asked Mr. Ab-
bott to be a witness to his crime.— It is equally fair to con-

tend that Captain Carson, if he had intended any act of force

and irregularity, would never have selected the father and
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mother of Ann Garson, for his witnesses. It is worthy of re-

mark, that Captain Carson, whose vioient and savage teni-

per is so often mentioned, was sitting by the fire, to all ap-

pearance, in perfect charity with all mankind, holding his lit-

tle girl, of about two years of age, upon his knee* Imme-
diately preceding, or at the very instant that the prisoner

entered the room, Mrs. Baker was conversing with her

daughter, in very emphatic language, in nearly these terms:
** How can you, Ann, bear to be Hving in a state of adultery

with that vile wretch?" Temperance Barclay, the girl of co-

lour, just then entered to take the child to bed. Though,
we are told, she is no physiognomist, yet, she observed an-

ger so strongly painted in the countenance of the prisoner,

as excited her alarm. Mark. I pray you, that at this period,

Captain Carson had not spoke to, or looked at him. He en-

tered the room with his right hand on his left breast, corjceal-

ed under his surtout, and his left arm extended across his

right, the more effectually to conceal something. Let it be
observed, the prisoner entered the room where Carson was,

and not that Carson entered where the prisoner was, and, as

we shall find hereafte**. he (the prisoner) had agreed to go
into an upper room, and leave Captain Carson in possession

of the lower one. On the prisoner's appearance, in the atti-

tude described, Carson rose, and said to him, Mr. Smith,

you nmst leave this house. The prisoner did not claim the

right of the husband. He did not suggest that the house was
his; or, that Carson was not the tenant. On the contrary,he in a

measure acquiesced, answering only, " very well," and re-

treated towards the n»rth east corner of the room. Carson,

as was natural, walked towards him, and added, *' in this

house you cannot stay any longer;" holding his hands open
by his sides, and saying, " my hands are tied, I will not raise

the weight ol my little finger against you, but out of this

house you must go." The prisoner observed a sullen silence,

but while Carson was repeating his pacific protestations,

drew a pistol from under his surtout, and presented it within

two inches of the face of Carson. Mrs. Baker exclaimed,
*' my God, he has a pistol." The exclamation, though short,

was scarcely finished, when the prisoner fired, giving Capt.
Carson the mortal wound, of which he died. It ought to have
been mentioned, that after Capt. Carson told him he must
leave the house, and his reply, " very well,"—turning to

Mrs. Carson, he said, " Ann, shall I go?" Slse replied, " No,
3t^y," Carson, on receiving the wound, fell to the floor, and

Dd
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exclaimed, " I am a dead man." The prisoner, without say*

jng a word, or giving the least explanation of his motives,

threw down his pistol, and fled precipitately Here let us
pause, and consider the circumstances urged in favor of the

prisoner, and those relied upon, on the part of the prosecu-

tion, to prove the killing, murder in the first degree. The
prisoner, it is contended, having retreated to the wall, was
justified in taking the life of Carson, in his own defence.

The rule referred to, has no application to the case. I gave

my friend, Mr. Rawle, notice, that I should cite an authority

to prove, that unless retreating to the wall is done from ne-

cessity, it furnishes neither excuse nor alleviation. 1st Hale,

page 480. " But if, on the other side. A, knowing his advan-

tage of strength, or skill, or weapon^ retreated to the wall,

merely as a design to protect himself, under the shelter of

the law, as in his own defence, but really intending to kill

.3. then it is murder, or manslaughter, as the circumstances

of the case require." Necessity of retreating, to save his life,

there was none. It was his own voluntary act that he was in

the same room with Carson. All the vvitnesses present de-

clare, that the prisoner might have gone out of the north east

corner of ihe room, where he stood, at any time; in the lan-

guage of Captain Baker, " the coast was clear for him." I

shall say more of this when we consider what passed at the

office of Jonathan B. Smith, esq. A bold attempt was made
to justify the killing, as induced by a previous blow, by the

hand of Carson. Contusion, wounds, and blood were de-

scribed. Never was attempt less supported by evidence, or

more directly refuted and disproved. Xhree witnesses, Mr.
Abbott, Mrs. Baker, and Captain Baker, say expressly, that

Captain Carson did not raise his hand against the prisoner.

On searching his pockets, nothing was found, excepting a

lead pencil and some papers---the manner in which he receiv-

ed that wound is clearly ascertained. He made his escape

down a narrow winding stair case, in the dark, through a

china store, by a door that opened into Second street Mrs.
Baktr had made a grab at him, as she expressed it, got a

slight hold of his surtout, but he broke from her. She desi-

red Captain Baker to follow him, who immediately pursued.

As he was proceeding down the stairs, he, heard the crash of

china, falling from the shelves. At the door the prisoner ap-

peared to have stumbled, when Captain Baker overtook and
seized him. People immediately assembled, and the prisoner,

at first, was treated roughly; the wound in his face, therefore,
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was occasioned in one of two ways. Either he struck his

head against a shelf in the store, or he received a blow from

some one in the crowd, that was about him. The next cir-

cumstance relied upon, is a story of what had passed on the

preceding Wednesday. Carson had dined with Smith, and on

a sudden attacked him with knives, and endangered his life.

If the prisoner killed Carson on Saturday, because Carson

had attacked him on Wednesday preceding, it is murder of

the first degree. It is, however, used in a different point of

view—to show that the prisoner had no confidence in the ve-

racity of Carson.—A part of the same transaction disproves

the suggestion. For, at the magistrate's office, the prisoner

declared, that if Captain Carson would pledge his word and

honor not to molest him, he would accept that engagement,

as equivalent to bond or recognizance with security.

This suggestion of apprehension of danger, where no
assault is made, must be admitted with great caution,

otherwise it is a pretence that may always be urged.

The jury must judge, whether there was reasonable ground

to apprehend, that Carson intended to kill, or do any great

bodily harm to Smith. As a part of the same apology, it is

urged, that there was reasonable ground of alarm, on the part

of the prisoner, because Carson followed him up into the cor-

ner of the room. It is a sufficient answer, that nothing is more
natural or frequent than to approach the person with whom you
are conversing, even though you might make yourself heard

at a more remote part of the room, and it never was con-

sidered as a circumstance indicative of menace, that a person

did so approach. It was further contended, in the language

of the defendant's counsel, that Carson was an infinitely

stronger man than Smith, and on that account there was
ground for apprehension. This idea, of the great disparity of

strength, does not well accord with the story of what is repre-

sented to have happened on Wednesday, wdien Smith is said ta

have held the arm of Carson. If defence was the object, why
did not Smith show his weapon, and tell Carson, that if he
came near enough to reach him, he would fire. Again it is aU
ledged that as Carson had said, Smith must leave the housCy

it was natural to expect, that he would support his request by-

violence. This idea, however, is entirely repelled by the de-

claration of Carson; that he came by the advice of counsel,

to take peaceable possession, and that he would not raise the

weight of his little finger against him. And as a last desperate

effort, we hear that Carson had given reasonable ground cf
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apprehension, that injury was intended by him, as he had
been seen lurking about the house, had pursued after Smith at

taverns, in order to beat him, and to treat him as they did in

Scotland. One oftwo things is perfectly clear—either that the

witnesses at the time did not think these matters of any con-

sequence, or that the information had not been given to

Smith, and that ofcourse these could not havebeen the motives

of his conduct, for when they mpt at judgje Badger's on the

preceding Wednesday, not one of these particulars was
mentioned as a subject of complaint by Smith. In conclusion,

as the principal foundation of the defence, we hear from the

prisoner's counsel, that Smith was the lawful husband of
Ann Carson, the wife of John Carson; that he had of conse-

quence the right to live with her; that by marriage he be-

came the tenant of the house, and the personal property there-

in exclusively belonged to him; that Carson therefore was an
intruder and trespasser, and Smith had a right to kill him. I

deny pr- mises and conclusions. Smith was not the lawful

husband of Ann Carson; and if he had been, it did not author-

ize the killing of John Carson. Of the many cases cited by
the defendant's counsel, one principally relied upon, I will

notice in this place. It was cited to prove that if a man was
in possession of a house, and another entered, claiming title,

he might kill the person so entering, and that the mere inten-

tion to commit a trespass, extenuates the killing to man-
slaughter. 1st Hale 485—to the doctrine in the book, I fully

subscribe. It is as follows:—" A is in possession of the

house of B, B endeavours to enter upon him. A cannot jus-

tify the assault, nor beating of B, for B had the right of en-

try into the house; but if A be in possession of a house, and

B as a trespasser, enters without title upon him, A may not

beat him, but may gently lay his hands upon him, to put him
out, and if B resist and assault A, then A may justify the

beating of him, as of his own assault.—But if A kill him in

defence of his house, it is neither justifiable, nor within the

privilege of se defcndendo, for he entered only as a trespasser,

and therefore it is at least common manslaughter."

By the gentlemen's own authority, then, to justify even the

heating of Carson, Carson should have been a trespasser

and have assaulted Smith --even an assault under these

circumstances would not have justified a killing by

Smith. B) the admission of my opponents, it is re-

duced to this alternative^ that the killing was either jus-

tifiable or murder in the first degree. Hurcourt's case,
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Crompt, 27. ^' Harcourt being in possession of a house
by title, as it seems, A endeavoured to enter and shot an
arrow at them within the house, and Harcourt from within

shot an arrow at those that would have entered, and killed one
of the company—this was ruled manslaughter, 5 Eliz. and it

was not se defendendo, because there was no danger of his life

from them without." Upon this the author reasons in this

manner: " But if A had entered into the house and Harcourt
had gently laid his hands upon him to turn him out, and then

A had turned upon him and assaulted him, and ^arcourt had
killed him, it had been se defendendo; and so it had been if A
h^id entered upon him and assaulted \)mi firsts though he in-

tended not to ytf//him, yet if Harcourt had thereupon killed

A it had been only se defendendo and not manslaughter, though
the entry of A was not with intent to murder him, but only as

a trespasser to gain possession." The inference then obviously

is,that a trespass with intent to gain possession of a house with-

out an assault on the person oi th^ possessor does not Justify
the killing. Some reliance was placed upon an expression of

Mrs. Baker's, that she was apprehensive that Smith would say

something that might provoke Carson to strike him and for-

feit his recognizance—this excludes the supposition that she

had an idea that Carson meditated any attack on Smith, or

that there was any reason to apprehend it unless provoked by
Siuith. I infer then from the preceding remarks, that nothing

has been shown on the part of the defendant that could jus-

tify, excuse or alleviate the killing, or reduce the offence to

less than murder of the first degree. I have undertaken, and
I now proceed to redeem my pledge, by showing the kilhng

was wilful^ deliberate and premeditated. With regard to the

first j)art of this enquiry, that wherever a man does an act he

may reasonably be supposed to have intended what must ne-

cessarily or in all probability follow from such act. If a man
strikes the ',dge of a broad-axe into the skull of his neighbour,

he must be supposed to have intended to kill him; and when
the prisoner discharged the contents of a horseman's pistol

loaded with powder and ball four fingers deep, the muzzle
within two inches of his face, into the mouth of Carson, v,/hich

was then open making pacific protestation, it would be absurd

to say that Smith did not intend to kill him. It follows as a

necessary consequence that the killing was wilful, the meaning
of which is, that it was done by design. Was it deliberately

done? a most important enquiry, not only as applicable to the

present case but as regards the construction of the law. One
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of the definitions of the verb to deliberate is, *to think, in Order

to make a choice:'' from the time that Smith came into the room,

to the instant he discharged the pistol, there was sufficient op-

portunity to think and make a choice. Is tliere not every

reason to believe that he came into the room with design to

kill? No person in the room heard him cock the pistol. No
exertion was observed for such purpose. No motion of his

hand until he drew out the pistol. If he did not intend mur-
der, why did he come into the room?—he sought Carson, not

Carson him. If he meant only defence, why not show the

weapon? That there was but an instant between his producing

the pistol and firing, is an aggravation of the offence; that it was
done suddenly to prevent Carson's retreating shows the more
malice. It will appear, that on this same evening, he wished
to borrow another pistol; being disappointed, on his return

from the office of Jonathan B. Smith, instead of going unarm-
ed into the room ^vhere Carson was, or staying in the room
where Carson was not, he deliberately goes up into the third

story, furnishes himself with the deadly weapon and comes
down with it, carefully concealed. At the office of Mr. Sniith,

he deliberately declares, that if Carson would attempt to touch

him he would kill him; that is, 1 substitute the word Jdll him,

for shoot him, as I consider them as perfectly synonimous,
and to shoot a person for an ineffectual attempt to touch, is

murder. Does it render the kiUing less deliberate that he
shot him even without waiting for an ineffectual attempt to

touch him? On the preceding Wednesday, he deliberately

declared also, that if Carson, what! should touch him? no!

but that if he should enter the house to lay hands upon him, he
would shoot him. This was immediately after, as the witness

describes it, he had thrown the ramrod into the pistol, had
measured and said, '^ there are four fingers." What are we
to understand by the expression, '' if Carson comes into the

house to lay hands upon me?" That he inferred, from his

coming into the house that he ijitended to lay hands upon, and
therefore would kill him. The killing of Carson therefore with
that identical pistol is contemplated by him for days. It is

furtlier obvious from his question to Ann Carson, viz. *' Ann
shall I go?" that he delibeiated and consulted. 3dly, Was it

premeditated? To premeditate is to contrive before hand,
that is previously; the shooting was certainly intentional, not
by accident; the very defence implies that the prisoner had
formed the design to shoot Carson, from considerations of
supposed necessity. It is inconsistent to- sav, that he was ac-
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tuated by these motives, and yet that the act was not premedi-
tated. It is contended that malice ia a necessary ingredient

of the crime. It was, of all murders, the most malicious.

Why is it, that of every species of deaths, that by poison is the

most detestable? Because of all others, it can be the least

prevented either by manhood or forethought. Black. 4th

vol. 196. Does not this reason apply with peculiar force to

the present instance? Smith knew very well, that if Carson
had been apprised of his danger he would not have fallen a

passive victim. It has been thought that assassination was
an exotic that would never flourish in the free soil of the

United States. What is Milton's description of assassination?

Killing by treachery. It has occurred once, it depqjids on
you whether a similar offence shall be again perpetrated. Upon
the facts the law arises; I do not know of any use in referring to

the common law description of murder and the judicial inter-

pretations upon it, excepting for the better understanding of

the terms used in our act of assembly upon the same subject.

When an officer inflicts death, in execution of the sentence of

a court of justice, he is justifiable. If one man kills another

in his necessary selfdefence, the killing is excusable. If one
man takes the life of another in the heat of passion, on a pro-

vocation of actual assault, it is manslaughter only. Why
multiply definitions? Do not a variety of cases serve rather

to confound than inform? It is only necessary to add, that by
the common law an involuntary killing done in the commis-
!iion of a trespass, was murder, which constructive murder it

was particularly in the intention of our legislature to abolish.

Since the act for the melioration of the penal code, passed the

22nd of April 1794, there have been three authoritative deci^

sions. The very next year after the passing of the act, a case

occurredwhich called for the interpretation of the j udges . The
case was tried before C. J. M'Kean and Just. Smith, and has

been already read to you by my colleague. I will not read

it again, but only refer to the principle of the decision. 4th

Dallas 146. C. J. M'Kean. " It has been objected, however,

that the amendment of our penal code renders premeditation

an indispensable ingredient, to constitute murder of the first

degree. But still it must be allowed, that the i?itention re-

mains as much as ever, the true criterion of crimes in law as

well as in ethics; and the intention of the party can only be
collected from his words and actions. But let it be supposed,

that a man without uttering a word, should strike another on
the head with an axe, it must, on every principle by which we
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can judge of human actions, be deemed a premeditated vio-

lence." The construction which is now given to the act of
assembly on this point, must decide whether the law shall

have a beneficial or a pernicious operation. Before the act

was passed, the prisoner's offence would clearly have amounted
to murder; all the circumstances implying malice, which is the

gist of the definition of the crime at common law; and if he
escapes with impunity, under an interpretation of the act, dif-

ferent from the one which we have delivered, a case can hardly

occur to warrant a conviction for murder in the first degree."

The next case under the act of assembly, is that of O'Harra,

tried Nov. 29th 1797, before M'Kean, C. J. and Justices

Shippen and Smith. The charge of the chief justice thus

proceeds, *^The act of assembly says it must be xvilful,

deliberate^ and premeditated, to make it murder of the first

degree. It was xvilfuL He did it with an instrument likely to

MIL But it is contended that the act takes away all implica-

tion. What is the meaning of the words, deliberately, and
premeditatedly'? the first implies some degree of rejiectiori,

the party must have time toframe the design. This is a fact

which you must determine, the time Was very short. It can-

not be said to be done coolly. The legislature must have put
a different construction on the words deliberately and preme-
ditatedly. If he had time to think, then he had time to think

he would kill. If you are of opinion that he did it deliberately

with intention to kill, it is murder of the first degree. Ifhe
had time to think and did intend to kill, for a minute as well

as an hour, or a day, it is sufficient,'^ The third and remain-

ing decision is that of the commonweakh against Dougherty,
tried before President Rush of C. P. and Wolbert, justice, Nov.
16th, 1807. Judge Rush in his charge to the jury, 1st Browne,
appendix, XXl: " But with respect to the three other

modes of killing, viz. by poison, laying in wait, or any other

kind of wilful and deliberate killing, the intention is still the

essence of the crime and its guilt, since the law as well as be-

fore, consists in taking away the life, of a human creature with

circumstances which show a cool depravity of heart, or a mind
fully conscious of its views and designs. Whenever this is

the case, whenever it appears from the whole evidence, that

the crime was at the moment, deliberately or intentionally

executed, the killing is murder in the first degree. It is suf-

ficient to constitute this orime, if the circumstances of a

wicked and depraved disposition of mind, or as it is expressed

in the law, of wilfulness and deliberation are proven, though
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khey arose and were generated at the period of the transaction.

This construction ol the law is certainly a sound one, because

it is perfectly agreeable to the words; and the intention as it

ought, still remains and constitutes the essence of die oftence."

In the two first of these cases the jury found the prisoners guil-

ty of murder in the first degree. The first was executed and

the second pardoned. In the last, judge Rush left both fact

and law to the decision of the jury; and upon the circumstan-

ces of the case they found the prisoner guilty of manslaughter.

It cannot have escaped your notice that the defendant's coun-

sel have not cited any Pennsylvania decision and but one of a

court of the Unitea States: that of Selfridge, the doctrine

of which 1 fully adopt. Page 160:

Fhnt. A man.' who, in tlie lawful pursTiit of liis business, is at-

tacked by another uiidor circumstaivies which denote an uitcniion to

takeaway his lift', or do him some enormous bodily harm; may lavv-

ifiilly kill the iissailant, ])rovided he use all the m^ans in his power,

odiei'x^i.se, t > save liis own ille or j)i'iveiit the intended harm—such

as rctieatiiig as iw as he can, or disabling his adversary without

killiui^ hi.n if it be in his [)nwer.

t

You arc to decide whether Smith, when he shot Carson, hc.d

to believe that he was in diinp'tr oi death or enormousreason

bodily harm. I conclude this part of my subject by referring to

the dyii g declarations of Carson. My question to the witness

was contined to what he said, while he was in his senses, ^nd

considered himself in a desperate situation, soon to render up

his last account in another world. His expressions are re-

markable and deserve your best attention: they were these:

'' he (Richard Smith) came in like a midnight assassin and

like a coward he shot me." What is said under such circum-

stances, is of as persuasive influence with a jury as what is

said under the solemnity of an oath. tVom all the preceding

considerations, I infer, that judging by the transactions of the

20th of January, the prisoner at the bar is guilty of murder in

the first degree. Before however 1 proceed to consider con-

comitant or antecedent circumstances it is necessary that I

take some notice of several authorities ciced by the counsel

of the prisoner. The first case cited is Hallow ay, 3d Croke.

131. Woodward tied the boy, who was violating the law

by cutting wood, to the horse's tail, he was dragged three

furlongs and was killed; upon a special verdict the judges de-^

termined the offence to be murder. The conduct of the

woodward was cruel and malicious. The killing of captain

Carson by the prisoner was much more $o. Tb.e decision is an

authority in point in opposition to the argument of the counsel

Ee
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who" cited it, that the killing a person who has committed i ;

trespass is not manslaughter but murder. Palmer 548, 1st \

Leon. 327. 1st Hawk. chap. 31. s. 5, 6. 1st Hale. 431, 2.

The four following cases are enumerated in which malice was
implied. " Such was the case of him who carried his sick

father, against his will, in a severe season, from one town to

another, by reason of which he died; and of the harlot, who
being delivered of a child left it in an orchard covered only
with leaves, in which condition it was killed by a kite: and of
another w ho hid her child in a hogstye where it was devoured;
such also was the case of the parish officers, who shifted a

child from parish to parish, till it died for want of care and
sustenance." The implication was only from the reasonable
expectation that the conduct adopted would lead to death.

How^ much stronger was the inference in this case from the
act of discharging the pistol into the mouth of capt. Carson?
The ball fracturing the upper bone of the spine, which fracture

was of such a nature that doctors Dorsey and Rush both
said, that there was not an instance in the annals of surgery,
where the consequence had not been immediate death.

Common sense would make the same decision Hawk. B.
1. chap. 31, s. 36, the first case mentioned under this au-
thority, is that of a man's finding another in bed w ith his w-ife.

This is the converse of the proposition; Smith had the crimi-
nal intercourse with the wife of Carson. There was no fillip

upon the nose or the slightest touching of Smith by Carson.
1st Strange 499. Reason and Tranter's case, there the
killing was considered only as manslaughter, because the jury
believed that the first blow had been given by the deceased.
Here the contrary is proved by every witness present at the
transaction.

We now cast around an anxious exploring eye, to find one
solitar} circumstance favourable to the prisoner. Tlie scene
in which he presents himself next, immediately preceding
the catastrophe is, the office of Jonathan B. Smith, Esq.; he
then introduces the conversation by telling a direct falsehood.
He and Ann Carson join in declaring that they had been
driven out of the house of captam Carson. It appears by
the testimony of Temperance Barcla}-, that Smith had left

the house without even ha\ing been seen by captain Carson,
He is advised and accordingly goes in pursuit of a warrant:
on calling at the door of judge Badger, he found the door
fast, the judge having probably retired to bed. If he had
found the magistrate, what must we have supposed would
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have been the nature of his complamt—that captain Carson

had returned to his wife—that he wished to have the husband

removed so that he might continue his criminal intercourse

with Ann? Or did he mean to repeat the falsehood he had

told at the house of Jonathan B. Smith? He returns to his

friends, Mr. Smith and Ann; while he was gone to the magis-

trate's Mr. Smith had drawn the charge from one of the two

pistols he had lent him, and had put it away; the prisoner

asks to have it returned, but is refused, and complains ot un-

kindness, and that Mr. Smith was not his friend: he answers,

yes I am, and should not be, if I were to lend you the pisto .

I cannot reconcile th- conduct of Jonathan B. Smith, with

the idea that he had any confidence in the professions of the

prisoner; that he would use the pistols if he had them only m
defence of his own life and the honour of Ann. The prisoner

was induced to return to the house, on being reminded by her

that he knew where there was another pistol, and retires with

the declaration, that if captain Carson should attempt to touch

him, he would shoot him. He determines therefore upon

killing Carson on one condition, which would have rendered

the offence murder in the first degree, and kills him even

without waiting for that preliminary attempt.

On the part of the prisoner much reliance was had on the

testimonv of Charles Jones; his absence was urged as a cause

for postponing the trial, though no subpoena had been served

at his house as late as Wednesday morning. He came how-

ever and was examined and proved only an immaterial

circumstance, that he passed part of the evening of the 20th

of January with Richard Smith, and that his conversation

was as usual.
, . , , i ^

We now approach a point of the cause which branches out

into a variety of particulars,& is considered both by the counsel
^

for the prisoner, and on the part of the prosecution as oi great

importance. Trust me, he shall be followed in all the windings

of his unexampled turpitude; and his accumulated crimes,

stripned of the false colouring bestowed by eloquence, shall be

exhibited to your view in all their naked horror and deformityr

On the 15th October 1815, aftera courtship of twenty -jou.

hours, the prisoner went through the ceremony of marriage

with iVnn Carson, the pretended widow of capt. John Carson.

By an act of assembly passed March 13th, 1785, it is pro*

vided, sect. 6. p. 152, ^'thatif any husband or wife, "PO" a"/

false rumour in appearance well founded, of the death ot the

other, (when such other has been absent for tlie space-gf two
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ivhole years) hath married or shall marry again, he or she shall
not be habie to the pains of adultery; but it shall be in the elec
tion ol the party remaining unmarried at his or her return to
msist to have his or her former wife or husband restored or
to have his or her own marriage dissolved, and the other party
to remain with the second husband or wife, and in any suit or
action instituted for this purpose within six months after such
return, the court may and shall sentence and decree accord-
mgly.

On Wednesday, the 17th January, Ann Carson applied toMrs De Gorgue to know ,f she would permit capt. Carson,
and herstif to have aimuerview at her house. Mrs. De Goro-ue
consemed: on the next day, the 18th, Ann Carson showed

K 'V -.Pu'^f ^ ^^^.'^^ '^^ ^^^ ^^^^i^ed from the prisoner,
which will be the subject of remark by and by. The inter
view, accordingly, took place on the n^ght of Friday tlie 19th
ol January last. At that interview, capt. Carson and Ann
Carson agi'eed to a reconciliation, mutually to for^ve and
forget past injuries, and t© live together for the rest of their
lives. Capt. Carson at first asked to be at liberty to pursue
th^ seas for a hviihood. Ann Carson however, objected,
said that she should be unsafe both as respected her character
and the education of the children during his absence; that he
would soon be instructed in the business she was carryim? on
and that he would gain more by it in one day than the 'amount
of a month s wages at sea; that she had in her hands the evi-
dence of title, m him, to property of the value of fifteen thou,
sand dollars; that they would einbark with their family for
Liverpool mvest the proceeds of that property of his in china
ware; return to this city, open a shop, and live together the
rest of iheir lives. Ihey declared they had been unhappy,
not from want of attachment, but because his temper vvas
Violem and she was high spirited. Ilie agreement was not
reduced to writing. What has been now stated is a correct
summary. This testimony of Mrs. De Gorgue is in one pomt
of vieu important, and, as I conceive, decisive. The act re-
ferred to gives to the husband or wife who returns and re-mainmg immarned, " the election to insist to have his or her
tor .;er wife or husband restored, or to have his or her own
marriage c^sso.yed." That election, it is contended, was thusmade on Fruiay the 19th of January, if a marriage had^ken place^ which however, I do most peremptorily deny.
J wo objections have been stated, which shall be fully coi'i-
sideied. lirst, that captain Carson by previously filing a
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libel for a divorce, had definitively made an election which was
conclusive upon him, and affirmed the marriage between

Ann Carson and Richard Smith. Second, that such agreement

was invalid for want of the concurrence of Richard Smithy

who vyas an interested third party. With regard to the first

objection^ I answer, no lawyer could give a better opinion

on the point than was expressed by Mrs. De Gorgue:
" Where there is no prosecutor there cannot be a defendant."

The proceedings to obtain a divorce may be withdrawn at any

time. By the act of assembly, if the complainant, after know-
ing of the injury and fault, has cohabited with the offending

party^ the proceedings are ipsofacto vacated The same re-

sult may be effected by the consent of the partiesj and neither

Smith or any third person could have a right to make an ob-

jection; and this is precisely analogous to the rule in other

cases. Mr. Browne has contended, that if suit be brought and

the defendant has pleaded a set-off, the plaintiff cannot discon-

tinue his action. Agreed—but if both plaintiff and defendant

agree to strike off the action they have authority so to do. So
far was the filing a libel for divorce from affirming the mar-

riage of Richard Smith and Ann Carson as legal., that it states

that marriage as adultery and cause of divorce, implying that

the marriage of captain Carson and Ann Carson continued

until such divorce should be pronounced. As to the second

objection, if the marriage of Richard Smith with Ann Carson

was void, as I contend, he was an adulterer, and certainly

had no right to interfere. If the marriage was not void, but

only voidable, ihe act of assembly does not authorize such

second husband, if he may be so called, to oppose a reconci-

liation between husband and wife. I shall endeavour to

satisfy you by and by, that although unnecessary, yet in fact

there was the concurrence of Smith in these proceedings.

The letter from Smith being shown by Ann Carson to Mrs.

De Gorgue, the Thursday preceding the meeting at her

house.

The attempt of the defendant to extricate himselffrom one

charge constantly sinks him deeper in guilt. I will now
proceed to show that at the lime he killed captain Carson,

he was under no misapprehension; but knew that he was
living in adultery with Ann Carson. The act of assembly

now under immediate consideration must be cautiously con-

strued by courts and juries, or it will prove a source of

incalculable mischief. In its terms it purports only to excuse

from the pains of adultery. Can a woman by law, in Penn-



222

sylvania, have two husbands at the same time? if so, she may-

have twenty. Let the importance of this question be consi-

dered, when we set about to ascertain its meaning. The
virtue of a community must begin in the domestic circles, or

it will never exist. The interpretation contended for by the

prisoner's counsel would, if it received the sanction of court,

and jury, be sufficient to demoralize society in Pennsylvania.

If after the absence of a husbaiid for two years, upon a

rumour only of his death she may contract a second marriage,

no man can take a voyage to any distant part of the world,

without imminent hazard of loosing his wife. What is the

evidence on which my antagonists rely? One of the witnesses

on the part of the prosectition was asked, upon a cross exa-

mination, whether before the marriage of Richard Smith with

Ann Carson there was a rumor of the death of her former

husband She answered, there was from a sailor; this was the

whole information upon which it was attempted to show the

validity of the marriage of the prisoner with Ann Carson:

whereas the words of the act of assembly are express, that to

excuse even from the pains of adultery, there must not only

be a rumor of the death of the absent party, but that rumor
must be in appearance well founded. These are, by no means,

words of course, but a condition precedent, without a strict

compliance with which the act has no operation, and even

intended as a necessary check and restraint to prevent licen-

tiousness from being introduced under this act of assembly

which was undoubtedly well meant. Was the rumor in ap-

pearance well founded? was there any mention of time, place

and circumstance? was the rumor after captain Carson had

been absent two years or two days? who was the sailor? how
did he receive his information? was he a man of any credibi-

lity? to all these questions there is not an attempt at explana-

tion—this loose rumor has not the slightest resemblance to

what was in the contemplation of the legislature. The con-

duct of the parties at the time of the marriage, proves that

their own consciousness was, that the proceeding would not

bear the test of inquiry. Thev were residents in the city.

Why go to Frankford to be married? why did not the cler-

gyman keep a register of this marriage as usual? why did

Richard Smith refuse the certificate of the marriage when
offered to him? The only reason for such conduct must have

been a consciousness that they were acting contrary to law.

if the marriage, as I conceive it does, appears to be altoge-

ther contrary to law, the foundation of the defence is entirely

removedj what was urged as at least extenuation was the high=
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est possible aggravation. It was however still insisted upon

bv one or both the defendant's counsel, that the reconciliation

between captain Carson and his wife was not to be carried into

effect until the next Monday. To this suggestion I have seve-

ral answers: in the first place, Mrs. De Gorgue says that

nothing of this kind formed any part of the agreement between

captain Carson and Ann Carson; that it was only her supposi-

tion from subsequent circumstances. Secondly, can the idea

possibly be admitted that captain Carson and Ann Carson his

wife agreed that she should continue to live in adultery from

the Friday night till the following Monday? This would exceed

Pagan Rome or any part of modern Europe in degeneracy of

manners, .ind thirdly, Mrs. De Gorgue never intimated that if

Carson was not. Si :ith was to go the house, till the following

Monday. Smith therefore not being the husband of Ann
Carson, he was not the tenant of the house, but Carson the

only legal husband was. If she were ^feine sole trader, it

did not render Smith responsible for any thing, but Carson,

as the husband was liable. Jf the half pay of capt. B. had been

appropriated to the payment of rent aiid furnishing the store

with articles of merchandize— ^hat half pay came from capt.

Baker the father-in-law, and Carson was the object of his

bounty, not Smith, whom he never saw until the evening of

the catastrophe. The furniture was given by capt. Baker

to his daughter on her marriage with capt. Carson, and of

course became his property. Says Mr. Rawle, Smith had the
.

possession and Carson could only recover it by a course of

legal proceedings. I deny both fact and mference. Smith was
not in possession for he had gone out, leaving Carson in the

house. Besides, could adultery with the wife e:ive a right of

possession oi the house aguinst the husband? Possession in-

deed! that kind of possession only which the burglar has

whom I find m possession of my house on returning home late

at night. All the authorises cited by the learned counsel with

regard to trespasses on possession recoil upon themselves. As
a last resort, we hear that Smith might have supposed it to be
thus, as his counsel contend—I will therefore show that he

himself did not entertain any such opinon. We naturally recur

to the proceedings of Wednesday the 17th, and pray recollect

that the very order in which these successive facts take place

furnishes most useful information. The libel for the divorce

had been filed at the beginning of the week; Carson agitated

between conflicting passions adopted in a degree a wavering
policy and course of conduct. He united threats and civility-—
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he dines at the house—after dinner, we are told, and it is made
the subject of great reproach, he seized a knife and attempted

to stab Smith; and is it extraordinary and does it admit of

no apology that the husband, the father, and the master, should

be overcome by passion on observing the intruder not only

order the servants, but exercise the authority of a father over

the children? If all these considerations will not excuse, say,

that Smith instead of running might have fought and killed

Carson and been justified. What was the course of proceed-

ing adopted by Smith? In the afternoon of that day having

borrowed two pistols, we find him busied m the kitchen, load-

ing one of them. Temperance Barclay, the girl of colour,

tells us that he threw the ramrod into the pistol, and after

measuring said " it was four fingers;" and added ^' if Car-

son comes into the house, to lay hands upon me, I will shoot

him." Was not this a deliberate and premeditated design

to commit murder? If I am right in my ideas of the law rela-

tive to the pretended marriage of Smith and Ann Carson, capt.

Carson had a right to come into that house, " molitur inaniis

imponere,''' to turn Smith out, and killing him in such a case

would have been murder. Smith declared his determination

to kill Carson even if he came with such an intention. U has j

been observed however that Smith might have thought he was \

in the right, and it would be hard to punish with death a mis-
'

take of the law. Every man is bound to know the law, and
1 will show that Smith both knew and acknowledged it.

On Thursday, the 18th, was the hearing at the office of

judge Badger, on the application of Smith, for surety of the

peace against Carson. Mr. Ewing attended as the counsel of

Carson; Mr. Jonathan B* Smith, as the counsel of Smith.

Mr. Ewing thought that a proper opportunity to explain to

Smith the nature of his situation, and to caution him against

the dangers which impended. Some objection was made
against the testimony of Mr. Ewing being received, because

the conversation between Mr. Ewing and the prisoner was
private and confidential. The court over ruled the objection,

and surely with perfect propriety: for the rule to which the de-

fendant's counsel referred, respects only what passes between
counsel and client, and Smith knew that Mr. Ewing was the

counsel of his antagonist. Mr. Ewing then informed the pri-

soner that his marriage with Ami Carson, was altogether ille-

gal; that she was the wife of captain Carson; and that he had no
right to go to the house. Smith said only, '^that when he mar-

ried her, he was iijfornied she was a fine widow with four chil-
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dren." Not a word he mentioned of a rumor in appearance
well founded, of the death of captain Carson, and yet it is

strange, if that was the ground of the proceeding, he had not
heard of it. He yields to the arguments of Mr. Ewing, and the

conversation concludes by a declaration on his part, '^that he
would leave Philadelphia, and retire to one of the westem
states."—^and on that same day, subsequent to this dialogue,

as I infer from the nature of the document, the letter was writ-

ten by Smith to Ann Carson, which deserves your very par-

ticular attention. Smith begins by acknowledging the receipt

of S55 from her, and requests that she will make up the sum
from $55 to iS200; that he would not continue here to be the

scoff of his relations; that he would retire to Lexington;
and then concludes with curious inconsistency, after stating

the account of debtor and creditor between them, that he is

her loving husband. He mentions, I believe, the Monday or

Tuesday following, as the time of his intended departure.

Though he also says, the sooner the S200 are made up, the

better. I speak from memory, and cannot repeat the precise

words. The note or bill left a blank for the insertion of the

name of the payee, which of course might have been filled up
with the name of Mrs. Smith, Mrs. Carson, or any other name.

,

I cannot pass from the transactions of this day without noti-

cing an incident which was relied upon, as reflectingmuch honor
on the prisoner ai the bar. Captain Carson insinuated that the

prisoner was not a man ofcourage. He had refused a challenge

given him by captain Carson, and the defendant's counsel

told us that his reason was, what did him much honor, that he
could not think of embruing his hands in the blood of the

father of 'Ann's children. Ah! if Carson is to have a pistol as

well as himself, if they are to be on an equal footing, if he is to

take his chance of being shot as well as of shooting Carson, he
cannot possibly think ©f imbruinghis hands in the blood of the

father of Ann's children. But if he can take captain Carson by
surprise; ifhe can come upon Carson with a concealed wea-

pon; then he is willing to imbrue his hands in the blood of the

father of Ann's children.

After the conversation with Mr. Ewing, what further pre-

tence for going to the house? He was convinced Ann was
not his wife, of course that she was the wife of Carson; he
had abandoned all idea of living with her; he says in his let-

ter, he could not eat with her. It results in this, that he de-

termined to kill captain Carson, for no other purpose than

fhat he might be indulged, without interruption, in his licen-

Ff
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ing ^.onday or I'uesday, at furthest.

1 have never read—were you ever informed, of a more ag-

gravated murder?

What remains are certain desuhory observations made by
the defendant's counsei, vv^hich I cannot reduce under any
particular head of argument. i\lr. Browne told us, that the

uncle of the pjisoner was a man of distinguished merit. For

his conduct, in the insiance referred to, he deserved the

praises which have been bestowed upon him. How happen-

ed it, that his benevolent heart did not take more care of the

nephew? and as he had no wife nor children, to provide for,

if he approved of the character and conduct of the prisoner,

why did he not remember him in his last will and testament?

1 he good character of the defendant was also urged. Where
are those relations of whom he speaks in his letter? Do we
fiiid any of them coming forward to espouse his cause? Who
are the witnesses to support these suggestions? Mr. Jona-

than B. Smith surely, was not precisely, the most proper

person to be resorted to on this occasion. Colonel MuUany
says, that he was active, intelligent and useful. Of his acti-

vity, indeed, we have had several instances in the course of

the evidence—of his degree of intelligence, let his letter be

the test. What does he mean when he says his soul is no-

thing? Mistaken manl it is every thing. He was useful. Arc
we to open itn account current, " Debtor for murder in the

1st degree. Per Contra Cr. by being useful as a subaltern

officer, in the army, for a few months?" General Montgome-
ry^ wrote to General Washington when he met Benedict Ar-

nold on the banks of the St., Lawrence, who had traversed a

wilderness never before trodden by human foot, that he found

him *' active, intelligent, and enterprising;" he met the enemy
in many a well fought field, stormed and entered their entrench-

ments, sword in hand—was very useful in the capture of Bur-

goyne, and his army; yet that same Benedict Arnold was a

traitor. And if his " activity" had not saved him, a court

martial, or a jury, would, undoubtedly, have condemned him
to be hanged.

Next to the merits of the prisoner, we hear of the demerits of

captain Carson. He was of an irritable temper, and the time of

the court and jury has been taken up in exhibiting him in a

state of intoxication at a sailor's lodging house. What must

be that malice which death and the grave cannot extinguish?

The prisoner is: gratified, by feasting, with a mulevolent satis-
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j^ction, on a sordid catalogue of supposed infirmities in the

man he has murdered. He took from him iiis wife; he took

from him his Ufe; and his vengeance is not satiated unless he

can conclude by taking from him his character. The cruel in-

sinuation, that he had reason to suspect captain Carson of at*

tempting to poison him, was uttered, we have reason to be-

lieve, without an intention to support the charge by proof. For,

not the slightest attempt was made to prove the ground of such

malignant suspicion. The character of captain Carson is not

in issue upon the present occasion; blackening his memory
could answer but one purpose—not that of defence. Your sym-
pathy, your tenderness, your humanity, is addressed. To cut

off a young man in the prime of life, consign him to a sudden,

as well as ignominious death, without leaving mere than a

short space even for repentance, is deprecated as most terrible.

Kow suddenly did the prisoner send capt. Carson to his long

account, with all his imperfections on his head! It is true, he

languished from the 20th of January, till the 4th of February,

in a most inauspicious situation for preparing to exchange

worlds. Part of the time delirious; all the while in extreme

pain. Mercy has been invoked—remember, those who spare

the guilty participate in their crimes.

It is better, undoubtedly, to acquit ten guilty persons, than

to condemn one who is innocent; but it is still better not to #
err either way. And there is no apology for mistake, where

the evidence is clear. It is one part of the duty of those who
administer the laws, to be a terror to evil doers. If the sentence

which the law pronounces, ought not, for any particular rea-

sons, to be executed, the power of pardoning is, by the con-

stitution, lodged in the hands of the executive.

Observations were made calculated to excite doubts in your

mind, whether death ought to be the punishment inflicted in any

case. The discussion of that question would require more time

than is allotted to me upon the present occasion. Such laws

are, however, justified by the jTractice of all nations, in every

age, and the precise words of holy writ. You are sworn and
affirmed, to give your verdict according to the evidence, of

which the act of assembly is a part,

1 have not troubled you, or the court, wdth any observations

on the 4th poinL No exception hits been taken to the form of

the indictment. Some questions to the surgeons, with regiird

to the description of the wound, indicated an intention to make
a difficulty on that head. If the design, hovv^ever, was ever

entertained, it was relinquished. You have, therefore, the op-

portunity to give your verdict, upon the law and the evidence*
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I have discharged my task; you have a much more import-

ant duty to perform. 1 have nothing more to say in conclu-

sion, except to recommend to you, as the best means of ena-

bling you to form a correct opinion in the case, that you pay

a diligent attention to the charge, which will now be delivered

to you by the court.

TUESDAY, 28th MAY, P. M.
JUDGE RUSH charged the Jury in the following manner:

Gentlemen of the Jury:—
I request your attention to what I am about to say to you,

and I also request that you would consider this Charge as

proceeding from the whole Court.

The prisoner in the Bar, Richard Smith, is indicted for the

murder of John Carson, by shooting him through the head,

on the 20th January last.

There is not the least doubt he died of the wound, after

languishing till the 4th February.

It is your duty to decide, by your verdict, taking into con-

sideration, all the circumstances of the case, whether he be
guilty of murder or not.

A jury, has a right, in criminal Cases, to give a special, or

a general verdict. A special verdict states all the material facts,

Hand submits to the court, the question of law, arising on these

facts. This is not usual; and is not expected by this court.

A general verdict is where the jury, in general terms, say

the prisoner is guilty or not guilty.

From the right which a jury has, to give a general verdict

in all criminal Cases, it follows they have incidently a right to

determine both the law and \h^facts^ which are often, almost

inseparably connected with each other.

What says the Constitution upon this point?

In Indictments for Libels, the Jury shall have a right to de-

termine the law and the facts, under the direction of the courts

as in other Cases.

From the evidence it appears, that John Carson the de-

ceased, was married to Ann Baker, in June 1801, and that she

was afterwards married in the month of October 1815, to

Richard Smith the prisoner in the bar.

It is made a question whose wife she was on the 20th of

last January, the day on which Carson fell, by the hands of

Smith.

It is provided by our Divorce Law, where a man leaves

his family for two years, and his wife marries after that time
in consequence of a report, apparently well grounded, that her

husband is dead, that in such case she is not guilty of Adul-
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tery—And that the husband on his return, may insist upon

having his wife back again, or to be divorced from her—and

that he may institute a suit for a Divorce within six months

after his return.

To make the marriage of a wife lawful, in any degree, un-

der this act, two things are expressly required by the very

words of it.

1st. That the husband has been two years absent.

2d. That a rumour existed of the death of the husband.

—

The marriage must be founded in both circumstances to

give it validity.

What is the evidence in this case? There is no doubt that

captain Carson had. been absent txuo years, at the time his

wife was married to the prisoner. But the other circumstan-

ces, viz. the report, or rumour of the deatli of captain Car-

son, has not been made out in proof.—To justify the second

marriage of Mrs. Carson, there should be evidence of a ru-

mor of this description. What is the meaning of the expres-

sion—" a rumour of the death of a man in appearance well-

founded." We think it means general report, that a man died

at a particular town, or place, was shipwrecked^ or lost his

life in some way, which the report specifies. It appears to the

court that the expression, "in appearance well founded,'* has

reference to the/>/(ar<?and manner of his death. No such evi-

dence has been given. Jane Baker only says, "there was a

rumour of Carson^s death; a sailor said so." This loose

evidence is not the evidence the law requires, to justify a

wife's marrying in the absence of her husband. There must
be a general report of his death, and of the place and manner
of it

There not being the evidence required by law, to authorize

the marriage of Ann Carson with the prisoner in the bar, it

is clearly the opinion of the court, it was to all intents and
purposes null and void. This being the case, it follows, that

she was guilty of adultery with Smith, that the rights of Smith
as a third person, have no legal foundation or existence, that

Carson had an undoubted right to proceed at law against his

wife for a divorce, and to settle with her, and withdraw the

suit, whenever he thought proper, without the consent of the

prisoner, or any other person. The law now under considera-

tion, supposes a case of this very kiixl, by enacting, that in

any suit for a divorce on the ground of adultery, if the dffen-

dant shall prove that the /j/am^i^admitted the defendant into

conjugal embraces, after he knew she had been guilty of adul-
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tery, it shall operate as a perpetual bar to his obtaining a di-

vorce.

We go further and state you upon this point, that Ann
Carson could not have two husbands at the same time. She
could not be at the same time^ the wife of John Carson and

of tiie prisoner.

She was unquestionably onee the wife of John Carson, and
nothing but death or divorce co ild dissolve the connection.—^

These are the only two modes known to the law, of termi-

nating the marriage contract.

Ii is stated by the defendant's counsel, that a subpoena for

the purpose ofobtainiiig a divorce, is so decisive of the int nt

of die party, that he cannot alter or change his intention.

This is strange language, and is equivalent to saying, the

bringing a suit for divorce, and the decree in the case are

equally binding on the pany. Where would be the use of

the decree, if the subpceaa was conclusive in the libeliant?

We i\re therefore clearly of opinion th. t on the 20th of Janu-

uary last, Knn Carson was the wife of John Carson , and tiiat

he had a right to settle his differences with his wife, and to

receive her again into his arms.

It being univensally understood and known, that the pro-

perty of the wife is the property of the husband, and that he

alo e lias the control over it, the consequence is, that John
Carson had an undoubted right to take possession of the

house aiid goods which belonged to his wife, on his return

in January last, to this city and to his family. It follows, that

Richard Smith, the prisoner was an intruder, and had acquired

uiiiawful possession of the wile, of the house, and of the goods
and chatties of John C arson.

This point being settled, we proceed to remark, that the

Grime of murder essentially consists, in taking away the life

ofa fellow creature, with circumstances that show a vindic-

tive temper and malignity of heart.

It is not the design of the court to distract your minds, or

fatigue your attention, by a tedious discussion on the law of

murder. We shall endeavour to make you understand so

much of this subject, that you may be able to form a correct

jtidgment on the question submitted to you. It will be proper

to state a few leading principles, that have received the sanc-

tion of the highest judicial authority, in this state,-subsequent

to passing the law of 17P4.

In the case of the Commonwealth, vs. mulatto Bob, tried

at Kaston in 1795, before Chief Justice M'Kean aud Judge
'Smith, it was decided by the court, that since passing the
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iavvoF 1794 the intention still remains the criterion of the
crime—that the intention of the prisoner, is to be collected

from his words and actions^ and that on the supposition, a
man, without uttering a word, should strike atiother on the

head, with an axe, it would be deemed premeditated vio-

lence.

In the case of the Commonwealth vs. O'Harra, tried before

Chief Justice M'Kean and Judges Shippen and Smith, in Phi-

ladelphia, in the year 1797, the court held, if the murder be
committed with an instrument, likfly to kill, it is wilful; and
that to make it. deliberate and premeditated the party must
have time to rejlect and to frame the design^ however short

the time may be, and must intend to kill.

If the defendant has time to think, and did intend to kill for

a minute as well as an hour, or a day, it is a deliberate, wil-

ful, and premeditated killing, constituting murder in the first

degree within the act of assembly.

We shall presently examme the conduct of the prisoner,,

and compare it, with the principles laid down in these cases.

In the mean time, we observe to you, gvntlemen, that the

principles just stated, are from the highest judicial authority

in Pennsylvania, and that it is the duty of this court;, and of
you as jurymen to submit to them.

For a moment however, gentlemen, let us enquire int^

their correctness.

The wilful, deliberate, and premeditated killing a person,

is by the law of 1794 described to be murder iu the first de-

gree.

What is it to kill a person wilfully? It is the same thing as

killing him on purpose. He who does an act wilfully docsi

it on purpose, and he who does an act on purpose, dees it

wilfully.

The next ingredient to make the killing murder in the first

degree, is, it must be deliberate. But does the law fix the

time of such deliberation—no such thing, gentlemen—does
it say, the prisoner must ponder over the crime for years,

for months, for weeks, or ciays, or hours, or for any i)th€ff

givtn time? What sort of a lavv^ would it be, if such construc-

tion were put upon it, by courts and juries?

Suppose for example, it should be contended, that it must
appear, the party had pondered on the eommibsion of the

fcrime, one hour or five minutes before the tact.

I ask then, why fix an hour or five minutes, f >r delibera-

tion? why not hal/^n hour? why not trvuhourn'! why not tzvo

minutt*?
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The truth is, in the nature of the thing, no time is fixed by
the law, or can be fixed for the deliberation requiredj to con-
stitute the crime of murder.
To deliberate is to reflect, with a view to make a choice;

and if it appeared the party did reflect, though but for a min-
ute htiove he acted, it is unquestionably a sufficient deiiberO'

tion, within the meaning of the act of assembly.

The last requisite to constitute murder in the first degree,

is that the killing must bt pretneditated.

To premeditate is to think of a matter before hand—it is to

conceive of a thing, bejbre it is executed. The word premedi-
tated would seem to imply,something more than deliberate,sind

may mean, that the party had not only deliberatedy but had
framed in his mind the plan ofdestruction.

We therefore say to you gentlemen, and we say it confi-

dently, that it is equally true, both in fact and from experience
that no time is too short for a wicked man to frame in his mind
a scheme of murder, and to contrive the means ofaccomplish-

ing it.

Gentlemen—It is well known that certain acts will so far

justify a man, that his killing another will not be murder.
There are also other acts that are not a sufficient provocation

to justify killing a person.

For example, the demand of a debt is not a provocation to

justify killing. It is therefore murder, to kill a man, in the

act of asking the payment of a debt.

Further, gendemen, it is a principle of law, that no breach
of a man's word or promise—no trespass either to lands or
goods—no affront by words or gesture, will excuse a person
from the crime of murder, if he becomes so far transported

as to kill the person who then offends him.
Apply this to the facts before you.—Suppose then the house

was in fact Smith's, and that Carson, in going there on Satur-

day to demand the possession of his family, was a trespasser,

it is the opinion of the court, that Smith's killing him, under
these circumstances, in the very ac^ of making such peaceable

demand, is, in every principle of law, murder in the first degree.

To recapitulate all the testimony that has been laid before

you, would be an endless task, and I add, an useless task

—

because on this trial, as on all others, a great deal of evidence
has been given, that has no more bearing on the merits of
the case, than one of iEsop's Fables, or a chapter from Don
Quixote. Evidence of this description, it is not our practice

to take down in writing.



233

The material facts in this cause seem to be these: On

the 20th of January last, at about 11 o'clock at night, the pri-

soner in the bar, shot John Carson through the head, of ivhich

wound he died on the 4th of the next month. That on Wed-

nesday the 17th of January, the prisoner and the deceased dined

together at the house of John Carson, the corner of Second

and Dock streets-^on this occasion John Carson got nito a

rage at seeing the prisoner assume the direction ol his chil-

dren', and his servants, and seizing a knife, made an attempt

to strike him; the prisoner laid hold of his arm, on which the

deceased with the other arm, took up another knife—Mrs.

Carson attempted to hold her husband, but breakmg loose,

he ran down stairs, with two knives in his hands, in pursuit ot

Smith, who had gone off without his hat. Upon Mrs. Carson

telling her husband, if he wanted to commit murder, to murder

her he exclaimed, murder—yes! The evening of this very

day, the prisoner was seen in the kitchen with a pair of pistols,

one of which was loaded, that he then declared " that if Carson

entered the door, to lay hands on him, he would certainly shoot

him:' In consequence ot this violence of John Carson, he was

on the application of the prisoner bound over the next day to

keep the peace.
, i , j

The next interview between the prisoner and the deceased

was on Saturday evening, which terminated the mortal career

of John Carson, in the manner you have heard.

On this tatal evening, captain Carson came to his house

between 7 and 8 o'clock, when Mrs. Carson and Smith both

left it. Carson then sent for Thomas Baker and Jane Baker,

the parents of Mrs. Carson, who, about 10 o'clock, went to the

house. On coming there, they found Carson in the china-

store— he, and thev went up stairs into the parlour. Between

10 and 11 that evening, Thomas Abbot went home, and be-

ing informed that Mr. and Mrs. Baker, who lived under his

roof, had gone to Mrs. Carson's, he determined to follow them

there. When he got near the house, he saw Mrs. Carson,

and went with her into the office of Jonathan B. Smith, in the

neighbourhood of Qirson' house. The prisoner came in soon

after, and asked Jonathan Smith to give him the pistol which

was refused. Mxs. Carson then said, let us go— z/ow knoxv

where there is one.—Tht prisoner swore, if Carson attempted

to touch him, he would kill him. The prisoner, il/rs. Carson,

and Thomas Abbot, left the office of J. B. Smith together, and

on coming to the house of Carson, Abbot staid below, and il/rs.

Carson and the prisoner went up stairs. In about a mhmte

G g
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Abbot followed them up stairs, and passing the prisoner stand-

ing in the entry, with his right hand upon his breast, under his

surtout coat, and his left hand also on his breast; he went into

the parlour, where he found captain Carson, Mrs. Carson, Tho-

mas Bdkcr, and Jane Baker. Abbot had not been in the room

more than half aminute, when the prisoner came in, and stood

near the door, in the same attitude in which he appeared in the

entry; that is, he had his right hand underh'is surtout, buttoned

on top and bottom, and his left hand on his breast, over his'

right hand. Captain Carson then got up, and told the pri-

soner he had come to take peaceable possession of his house,

that out of the house he must go. The prisoner then said,

very well, and turning to Mrs. Carson, said, Ann, shall IgoP
who replied, No, stay. The prisoner then went to the north-

east comer, and Carson following him, told him again, and re-

peated it two or three times, he must leave the house--my

hands are tied--I have no weapon—at this time, he held his

hands down by his side, open- -that Carson had nothing in his

hands. Upon this, Smith drew a pistol from under his sur-

tout coat, and shot Carson in the mouth, and throwing the pis-

tol on the floor, ran down stairs as fast as he could; that cap-

tain Baker pursued him, heard him tumble among the china,

and overtook him on the step of the front door. Smith the

prisoner, when conveyed to gaol, had his nose injured and

bloodv. The deceast d declared in his last illness, that the

prisoner had come in like ajnidnight assassin, and had shot him

like a coward. It was further in evidence, that Smith might

have left the corner in the parlour without running against any

body.
Froin this evidence the question presented to you, is of what

crime is the prisoner guilty.

Murder in the first degree, is the wilful, deliberate 2ind pre-

meditated killing another. 3"here are various inferior kinds

of homicide. But on the present indictment, our, attention

is confined to the consideration of the highest and most ag-

gravated description of the crime.

Then let us ask, did the prisoner wilfully kill John Carson?

It is not pretended, there was any accident in the case. The
killing, therefore was wilful, and on purpose.

Was it deliberate and premeditated? or was it the effect of a

sudden passion, produced by a reasonable provocation.

There is no evidence to show a sudden passion, or that the

prisoner had, that evening received any provocation from the

deceased. AH the witnesses, who were present agree, that

Carson did not touch him, or lay the weight of his finger

upon him.
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The killing therefore, was not the effect of sudden passion,

—But was it deliberate, gentlemen? Look at the prisoner

standing in the entry, with the pistol buried under his surtout,

see him entering the parlour, in the same attitude, taking his

stand, drawing the pistol, and coolly dischargmg it into the

mouth of Carson, and ask yourselves whether this was not a

most dehberate act. • w i

Was the \:i\]:m^ premeditated? On Wednesday night he

had prepared himselt with pistols, and declared, if ever Car-

son entered the door, to lav hands on him, he would certainly

shoot him. On Saturday evening he made a similar declara-

tion. He did not however wait, till Carson touched him, but

shot him, without receiving from him the least personal

iniurv, or even threat.
,-, .u ^

In the language of Chief Justice M'Kean, we add, that

where a man, without uttering a word, strikes another on the

head with an axe, it is an act of premeditated violence.

What is the language of the court in the case of the com-

monwealth V. O'Harra? If the prisoner have time to think

and did intend to kill for a minute, it is xvilful, deliberate and

premeditated killing; as well as if he had intended to kill, for

an hour or a day.
.

With respect to the conduct of Carson at his own house

on Wednesdav, in drawing a knife on Smith, it was alto-

gether unjustifiable. What would have been the conse-

quence if he had killed him, we are not noxv called upon to

decide. This we will say, that two wrongs cannot make a

right—that Carson's violence on Wednesday, can never jus-

tify Smith in deliberately killing Carson on the Saturday fol-

lowing. • • g

Who is there among us that will justify assassination^

No body, I trust.—But it will be quite as easy to justify as-

sassination, on the principle of revenge, as the conduct of the

prisoner, in deliberately shooting Carson through the head

three days after Carson had injured him.

Much has been said of the principle of self-defence, as

applied to the prisoner, but with what propriety, we are at a

loss to discover. Who laid hands on him? who attacked

him? who threatened him? who touched him?

He went voluntarily into the room, chose his station, and

fired when he pleased. He was not dragged into the room,

and there detained against his will. On the contrary, he only

was armed, and under restraint from no person.
^ ^

It has been said by one of the witnesses, that the pistols

were procured for self-defence. I f this was really the case, it
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is much to be lamented, they were employed for a most mis-

chievous and deadly purpose.

The dying declarations of John Carson are of weight in

this Qguse, who averred, when he lost all hopes of living, that

the prisoner had come, like an assassin, and shot him like a

coward. This description of the oftence of the prisoner ac-

cords very much with the representation of it given by the

witnesses.

The flight of the prisoner, is always in the eye of law,

evidence of guilt. Smith had no sooner discharged the fatal

instrument, than it was dashed on the floor, and he fled from

the room with the utmost speed. His fall among the china,

the difl[iculty of getting through the street door, which opened

inwardly, and his stumbling at the front door, were the provi-

dential circumstances that prevented his escape.

The man who has committed no crime, in general faces

his accusers, and bo^dly maintains his innocence.

On the other hand, the guilty creature, who knows he has

exposed himself to the just vengeance of the law, is uniformly

seen to endeavour to avoid, by flight, that punishment which

he is conscious he has merited at every earthly tribunal.

A good deal has been said of the history of captain Car-

son's life and character. Alas! gentlemen, it is the melan-

choly history of his death, you are called upon to hear and

to decide. He had settled his difference with his wife on Fri-

day; and anxious for a reunion had formed a plan of getting

possession of his house on Saturday, the next day. He very

naturally, therefore, sends for his wife's nearest connections to

be witnesses of his ordering the prisoner to quit his house.

It is plain, they were not sent for to assist him to take posses-

sion by force, because they came without arms, and no force

was used. But whatever was his motive, it was so ordered

by Providence, that it was an invitation to his death and

funeral.

It is true, gentlemen, Smith did go on Saturday night, to

look for a magistrate, to turn Carson out, as he expressed it.

—

Being disappointed, he resolved to take the law into his own
hands, and deliberately procuring a pistol, went forward into

the room, where he knew Carson was, and coolly discharged

its contents into his head.

Justice is certainly due to the prisoner in the bar—no-
body doubts it.

Butis justice due to Richard Smith only? Is wo justice

due to the public—Is no justice due to society? Is the life of

a man of no value? Is no atonement to be made to offended
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aw, for the shedding of innocent blood? Judge for yourselves,

gentlemen.

Punishment is not the province of a comt and jury. Our
rulers, the legislature of our country, have established a penal

code, assigning to each crime, its proper punishment. Upon
this point, we have no right to reason—^-acquiescence is our

duty.

I will however observe, gentlemen, that the practice of

all nations, civilized and bar])arous accords with the voice of

religion, which is the voice of God; whoso sheddeth man's

blood, that is, deliberately sheds it, by man shall his blood

be shed.

What is the case before you in substance, and in a few

words? It is this.

—

The prisoner having by colour and forms of laws acquir-

ed unlawful possession of the house of Carson^ of his goods

and chatties, of his wife and children, deliberately shot him,

afterwards, in his o-wn house, in the very act of peaceably de-

manding restitution of all that was dear to him.

It is a fine reflection of chief justice Hale, " Let me
remember," says that great and good man, " when I find my-
self inclined to pity a criminal, that there is also a pity due to

the people and to the country."

The court have done their duty—it remains with you
to do your duty.

Remember gentlemen, the vows of God are upon you;

to decide according to lav/, and to evidence.

We have stated both the law and the facts, and leave you
to judge for yourselves—you have a right to determine both.

If you believe the witnesses, who were present, and saw
the crime committed, it is your duty to convict the prisoner of

murder in the first degree—but ifyou do not believe the wit-

nesses, it is your duty to acquit him.

The Jury having retired^ brought in a Verdict of Guilty of
Murder in thefirst degree.

SATURDAY, JUNE 1st, 7 O'CLOCK, A. M.

Judge Rush proceeded to sentence the Prisoner.

RICHARD SMITH,
You have been convicted on full and satisfactory evidence,

of the murder of John Carson, for which, by the Law of the

Land, you must suffer Death.

W^hat have you to say why sentence of Death should not
be passed upon you?
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P. A Browne, Esq.

—

That the prisoner's objections, -why sen-

tence should not be passed upon him, may be better under-
stood^ his counsel have reduced them to writing.

Richard Smith being asked ifhe has any thing to say why
judgment should not be pronounced against him^ answers^ that

his conviction is unjust and illegal.

His trial was hurried on in the absence ofone ofhis wit-

nesses, althougli he made the usual ajfidavit^ andprayed a con-

tinuance.

His cause was tried before the prejudices, which had arisen

against him, had had time to subside, and the public mind had
graduated to that temperature which was necessary to insure

him a fair trial.

The court rejected legal evidence which would have Been

favourable to him {theprisoner.)

After one of the witnesses for the prosecution had, in her
cross-examination, and without objection on the part of the at-

torney-general, stated that the deceased had been at times sub-

ject to intemperance, he [the prisoner) was not allowed to give

further evidence by Redwood Fisher of those habits of intem-

perance.

The court admitted illegal evidence unfavourable to him,

(theprisoner.)

Mrs. Digotgue was admitted to give evidence ofa conver-

sation between herself John Carson, andAnn Smith, formerly
Ann Carson, at which he

(
Richard Smith) ivas notpresent; and

of an agreement alledged then to have been made between the

said Ann Smith and John Carson, that the said John should

resume his marital rights in respect to the said Ann, although

a subpoena, under the divorce law, had been previously issued

and served on the said .4nn, whereby the election of the said

John to be divorcedfrom the bonds ofmatrimony with her, and
thereby the subsequent marriage with him, [Richard Smith)

was thus manifested.

The presidentformed his opinion, andwrote his charge, be-

fore he had heard his [theprisoner's) defence.

The president ofthe court erred in his charge to thejury.

The question, whether the marriage of him [the prisoner)

with Ann Smith, theformer xvife of Carson was legal, depended

upon the facts, whether John Carson had been absent for tW9

years, and whetherpreviously to the marriage there existed a

rumour, in appearance wellfounded, ofthe death of Carson.

The absence ofCarsonfor two years and upwards wasfully
proved.

It was also fully proved, by the witnesses for the prosecu-

tion, that during his absence no intelligencefrom him, nor ofhis
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eontinuing in existence, had been received, and that there was a

rumour ofhis death:—a sailor had said so.

It thus become a mere question offact, on which the jury
alone were to decide, whether such a rumour existed, andwheth-

er it was in appearance wellfounded

Yet the court laid it down to thejury, as the legal construc-

tion of the act of assembly, that no such rumour could be well

foundtd unless it stated the piace where, and the manner in

which, the supposeddeath tookplace.

The court also erred in the charge, in not informing the

jury that they had power, under the bill of indictment, tofind

him {the prisoner) guilty ofmurder in the second degree.

The court also erred, in not informing thejury, that ifthey

doubted they should acquit htm [the prisoner.)

The court also erred, in endeavouring to throw ridicule on

the evidenceproduced by him, [the prisoner) by comparing it ts

^sop''sfables, andDon Quixote, instead oj stating it to thejury

for their deliberate consideratioji.

The court also erred, in refusing to inform one ofthejurors,
who asked the question, whether be couldfindhim [theprisoner)

guilty ofmurder in the second degree.

Judge Rush.—The court think this is not a proper time to re-

fute several things alledged in that paper It is sufficient

to say, they are not only false, but utterly without foun-
dation.

The judge then continued

Previous to doing this, permit me to address a few words
to you:

—

As your continuance in this world, will be but for a short

time, it becomes you seriously to reflect on the world of Spi-

rits, into which you will soon be lanched. Dream not, 1 be-
seech you, of annihilation, or that Death is an eternal Sleep
The more you indulge in such unfounded speculations, the
greater will be your disappointment and horror, when you
wake in the Eternal world.

You have received life, not upon your own terms, but
upon the terms of Him who gave it. W ith the existence of
every moral agent, God has seen fit, inseparably to connect,
both ImmortaHty and Responsibility.

It is not in your power, however it may consist both with
your wishes and your interest, to cease to be, or to divest
yourself of responsibility. God is represented in the Scrip-
tures, as an infinitely wise and just Being—but we could
scarcely conceive of Him in that character,' if a wicked man,
after committing innumerable Crimes and Murdeis, were per-
mitted to escape punishment, by ceasing to exist.
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It is, therefore, both wisdom and duty, to prepare for the

change in your mode of existence, that is rapidly approaching.

Life and Immortality are brought to light by the Gospel.
In this precious vojume only, is discovered a true account of

the fall and depravity of Man, and of his elevation to happiness

through the atoning Blood of the Son of God.—Here, and
here alone, a Soul, lost and bewildered in a maze of guilt,

can find a clue to guide him to the Day Spring from on high

—the Saviour of Smners.

The principal feature in this astonishing display of Infi-

nite VV isdom and Goodness, is, that it opens a door for the

most abandoned sinners to return through the means of re-

pentance.

Murderers have been pardoned, therefore you may be

pardoned in the case of your repentance, and washed from
your sins in the blood of Jesus, that cleanseth from all sin.

To this blood you must apply, if you wish to escape the re-

gions of perpetual sorrow and despair.

Though it be true, the gospel has opened a door for a

repenthig and returning sinner, it is equally true, he has no

right to expect to be pardoned unless he uses his best endea-

vours; which there is reason to believe God will bless with

success, as they are the means appointed by himself.

I therefore advise you to strive to enter in at the strait gate.

Double diligence, nay, ten-fold diligence, is necessary in your

alarming situation. You have but a short time to live, and a

great work to accomplish in the space of a few weeks. It be-

comes you, therefore, to work out your salvation with fear and

trembling, for it is God that works in you, to will and to do, of

his own good pleasure.

You are a young man, cut off by vice in the morning of

your days. Your sun has scarcely risen before it will set:

—

not, I hope, under shades of everlasting night, but that in the

morning of the resurrection you may shine in robes of inno-

cence, purchased by the blood of the Lamb.
Now to the grace, mercy, and goodness of God, I com-

mend you; and conclude with this single request, that immedi-

ately on your return to prison, you send for some pious divine,

to pray with you and for you, and to assist you in preparing for

the awful change that soon awaits you.

The sentence which the law prescribes for murder in the

first degree, and the court awards, is this.

That you be taken from hence, to the gaol of the city and

county of Philadelphia, from whence you c".me, and from

thence to the place of execution, and to be there hanged by the

neck, until you are dead, and may God have mercy upon your

soul.



tHE TRlAt

OF

ANN CARSON, alias ANN SMITH,

AS ACCESSARY.

WEDNESDAY S9th MAY, 10 O'CLOCK, A. M.

The prisoner was placed in the bar, and after the custo*

mary formalities, chose the following gentlemen as Jurors to

try the cause.

1 William Warren, affirmed. 7 Edward Sutton, sworn.

2 George Unrugh, sworn. 8 William Champion, sworn*

3 William Strembeck, sworn. 9 John Edwards, affirmed.

4 Saml. Hinckle, sworn. 10 Saml. Holgate, affirmed.

5 Isaac Michener, affirmed. 11 Jacob Sparks, sWorn.

6 Theodore Decline, affirmed. IS Simon Geyer, sworn.

Twenty four persons were challenged—^four of them with
cause, having been on the other Jury.

The Prothonotary having read the indictment, Edicard
Ingersoll, Msq. addressed the Jury in the following manner.

Gentlemen of the Jury^

You have so many of you been auditors of the late pro-

ceedings within these walls, and those proceedings have
made such an impression upon the public mind, I do not

think it necessary to enter into a long detail of the circumstan-

ces. The grand jury have returned a bill against Richard
Smith and Ann Carson, for the murder of John Carson, and
against her also, for being accessary to the murder before

the act : It has been thought most proper that their trials

should be distinct. It will be proved to you now, that on the

SO(h Junaary last, the prisoner was living as the wife of Ri-

chard Smith, having formerly lived as the wife of John Car-

son; that the mortal wound was inflicted by Richard Smith on
John Carson, in the presence of the prisoner, and that slie aided

and abetted the murderous act, by expressions calculated to

call forth the courage and tlie act wbich caused the fatal
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event It will also l^e proved, that on the same evening she

counselled this homicide, by suggesting to Richard Smith,

where he might procure the fatal instrument. It will alsa

be proved that the meeting of the prisoner and Ann Carson
w as not accidental, but contrived by her care and procure-

ment. Under thes6 circumstances the prosecution rests ; it

will not be necessary to detain you long : Mr. Abbott and the

seryaht, who was present at the time, being present, they

will be sufficient to prove to you, what will be laid before

you, in order that you may make up your minds whether the

prisoner shall be condemned or acquitted.

Thomas Abbott, sworn.

Mr. Mbott related to the court the same circumstances,

jiarrated hy him in his testimony on the other trial, vide ipa.

7- ^ seq.

Quest. What was the tone of Mrs. Carson's voice, when
she said "No—stay''?

Ans. Pretty much I believe as usual—I did not perceive

any thing particular.

Quest. Did she speak it, as advising or commanding ?

Ans. I did not perceive any thing unusual from her com-
mon way.

Quest. Who was left in the room with captain Carson,

w hen you went to the watch house ?

Ans. There was no person with him, I recollect, but Mrs.
Baker ; Mrs. Carson immediately went out into the kitchen;

there was a cry of murder in the house ; I am not sure who
cried murder.

Quest. At Mr. Smith's office, when she said '^ come let

us go," where did she mean to ?

,- Ans. She meant to the house at the corner.

Quest. Did she know Carson was there ?

Ans. Yes sir, I had reason to believe so ; she mentioned
to me he was there ; she did not say in what manner he
came, but that he intended to take possession.

Quest. What was the deportment of Mrs. Carson, at this

.time—^was there any thing violent?

Ans. I saw nothing violent.

Quest. How, after the pistol was fired, did she not appear
much struck?

Ans. Yes, very much.
Quest. Had you any misunderstanding with her ?

Ans. I have had, but not at that time.

Quest. Since this affair has happened, has not an unplea
sant conversation passed between you and the pi'isoner ?
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Ans. I do not recollect that there has been any thing uu-
pleasant, because we iiad not an opportunity, in fact.

Quest. Upon whose affidavit was the prisoner bound
over? Was it upon yours alone?

Ans. I do not know that it was upon mine alone ; I was
told so.

Quest. Was she bound over before your testimony was
given to the Coroner?

Ans. No sir ; I knew it was on the night of the funeral

she was taken into custody, and was told by some of the fa-

mily, I was the cause.

Quest. Do you recollect you said it would be better for

her ; there was a prejudice against her, and it would clear any
thing of the kind ?

Ans. Before captain Carson died, Mfs. Carson came to

my house, and I believe from the conversation which took
place, she did think, I was an enemy of hers ; I do not re-

collect the conversation.

Quest. Are you not married to a sister of lier's ?

Ans. I married the youngest sister.

Quest. I understood you to say, she invited you to go to

Jonathan B. Smith's office, when you saw her coming out pf
the house ?

Atjs. Yes, Sir.

Quest. Were you with her constantly, from the time she
left the bouse and until she returned again ?

Ans. I was with her, until I left her at the front door,

when they left me there, where I stood but a minute.

Quest. I want you to endeavour to recollect yourself, whe-
ther you have not said, immediately after the aftair happen-
ed, that when you and the prisoner. Smith, came home, you
and Smith remained at the door, and Mrs. Carson went
up.

Ans. Xo, sir, I do not recollect ; if I did say so, I did not
intend it.

Temperance BarJclei/jSivoini.

Quest. Do you know any thing of Mrs. Carson, inviting

captain Carson to the house on the SOth?
Ans. In the morning captain Carson wrote up a note,

wishing to see Mrs. Carson in the evening ; Mrs. Carson
wrote down a note by her son William, to tell him she
would be at leisure between 8 and 9 o'clock in the evening,
but captain Carson, instead of coming at that time, came be-

tween 7 and 8.

Quest. How do you kno w what were the contents of the

note?



MB

Ans, I heard captain Carson read it in the shop.

Qaest. Did you ever hear Mrs. Carson talk with Mr.
Bmith about the pistol, or about shooting captain Carson ?

Ans. No; 1 never did, sir.

Attorney General.

Say exactly, if you ever heard any thing of the kind.

Ans. I would say so, sir—if I ever heard it,

Quest, Were you in the house on the evening captain Car-

5011 was shot ?

Ans. I was in the house immediately before he was shot.

Quest. State who came up stairs with Mrs. Smith, when
Mr. Smith came up ?

Ans. I was in the kitchen, which is up stairs in Dock-
street, at the time; there is an entry between the parlour and
kitchen, and the stair case goes between them. No person

<iould pass without my seeing it, Mrs. Carsou came up by
herself, immediately before the accident.

Quest, Alone? Ans. Yes, sir.

Quest. Did she go into the room ?

Ans. Yes, sir—I went into the room a short time after sh^

went in; and Mrs. Carson was trying to persuade captain

Carson to go home; captain Carson would not go home. X
then came out of the parlour, and went into the kitchen to get

some wood to put on the fire. I went back to tlie parlor

again, put on the wood, and tool^ the little girl off captaii;

Carson's knee, to put her to bed.

Quest. Was Mrs. Carson still there ?

Ans. Yes, sir, she was.

Quest. Was Abbott there ?

Ans. While 1 staid there a little bit, Mr. Abbott came in;

Mrs. Baker was then talking with Mrs. Carson, asking her

how she could reconcile it to her conscience to live in a state

of adultery with that wretch. Smith was just then coming in-

to the room; I then looked up, and saw Mr. Smith's coun-

tenance change; I then went out of the parlour, down stairs

to the street door, and went out into the street; I saw no
xnore,

Quest. Did you see Abbott come up ?

Ans. No, sir, I had gone for wood.
Quest. How long was Mrs, Carson up stairs, before

Smith ' r Abbott came up ?

Ans. She was up a good while—^I cannot exactly tell how
long.

Quest. What happened when Mrs. Carson went out of

the hoiise-^what was her manner of leaving it ?
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Ans. Blie came and calleii me to ^H lier clothes; before

that I went into the parioitr; captiiin Cirson was walking
the tioor; after a while Mi.s. Carson came to the door, and
called me to get her clothes; I. got her clothes; she dressed

herself.

Quest. What clothes ?

Ans. She pnton her coat and hat and went down stairs, she

came first inio the kitchen, and took some mone/ out of a ^ittle

red hox, and put it in her ridicule, and went out ; she nilx. uie,

if she would not be at home that night, I must not be alarmed.

Mr. Abbott, called.

Quest. Wlien the conversation took place between then;,

and Jonathan B. Smith, did he advise them to go to the bouse?
Ans. I think there was a conversation to that effect.

Judge Rush. Did you and Smith stay below at the door?'

Ans. No, sir-—he did not stay.

Quest, Did Mrs. Carson and Smith leave you at the same
time?

Ans. I saw nothing of them after they left me, and lie

must have staid on the stairs, or in the entry.

Quest. When you went up stairs, was Smith standing at

tlie door?
Ans. He was sir, standing at the door in this mauner^j

/shewing it.J Mrs. Carson was sitting down,
John Dennis, Esq. Coroner, sworn.

Quest. Was the binding over of the prisoner in conse-
quence of the aifidavit of Abbott alone ?

Ans. The binding over wns in consequence of the testi-

mony of Mr. Abbott and Mrs, Baker.
Quest. Not Abbott's solely ? Ans. No, sir.

Quest. Did you hold an inquest? Ans. I did, sir.

Quest. Was that pistol produced at that time ?

Ans. It was the pistol put into my hands, and sworn to

by the black boy.

WEDNESDAY S9th MAY, 3 O'CLOCK, P. M.

Joseph R. Jngersoll, Esq. opened in behalf of the prison-

er, and adduced the ensuing evidence.

Mrs. Eliza Hiifton, sworn.

I have had many conversations with Abbott ; in all I had,
I understood him that Mr. Smith and he were left in the
shop below, that Mrs. Carson went up stairs alone.

Quest. Had you several conversations with him upon the
subject?
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Aus. Beveralj and I understood that Mrs. Carson request-

ed them to remain in the shop below, while she went up to

adjust matters above.

Quest. Is your recollection distinct, that he spoke to that

eifect?

Ans. Certainly sir—I would not come here if it was not.

Quest. Is it in your knowledge that Abbott and the pri-

soner, your sister, have not been on good terms ?

Ans. Yes, sir, at the time it happened, they were on bet-

ter terms than for some time past.

Quest. Did you ever hear bini say it was for her good to

be committed ?

Ans. After the funeral, and when our fears liad a little

subsided for our sister, Mrs. Carson, we were sitting round
the fire ; Abbott came in, and was walking up and down be-

hind our chairs. I said, mark me Ann, you will find it

nearer home than you are looking for—when Mrs. Careon

said she thought it was cruel, and wondered who it was who
had endeavoured to criminate her. '' Abbott said, '' Ann, it

is the best thing for you that lias ever occured; that after the

trial was had her innocence would be proved, and she would
lie clear in the minds of the public."

Qu^st. Were you present at Carson's sickness?

Ans. Yes, sir.

Quest. What was his conduct towards Mrs. Carson ?

Ans. Always affectionate; one time in particular, when he

asked me how she was, I answered that she was ill—be told

me to tell her to walk out, so much confinement would kill her.

Mrs. BakerJ
stvorn.

Quest. Where was Mrs. Carson, when Mr. Smith came

In the room ?

Ans. She was sitting by the fire calm and tranquil.

Quest. How long was she in the room before Smith came

in ?

Ans. A considerable time. A little after Smith entered,

we were sitting at the fire—Mr. Smith walked past the sofa

;

when Carson got up and told him to go out of the room, he

turned round, and asked her whether he should go^^she an-

swered, no.—When the accident took place, she threw up

the windows, cried murder, and cried out for a pliysician^,

told them to go for any physician near, but particularly for

Doctor Hush and Doctor Dorsey.

Quest. Did she appear Inu-t and alarmed ?

Ans. Very much, indeed sir.

Quest. Who left the room ?

Ans. Mr. Abbott and Mr. Baker.
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Quest. Do you recollect her expressions, when the peopie

pressed around him ?

Ans. Yes, sh- ; she requested, nay commanded the people

to stay back—he would not have air.

Quest. When on his death bed, did he implicate his wife

in the act ?

Ans. No, sir—never. He would ask for her twenty times

a (lay.

Quest. Did you hear the conversation with Abbott, after

the funeral ?

Ans. Yes sir; after the funeral he was walking up and
down the room in the greatest agitation ; I thought it was be-

cause of a conversation he had with me, when I declared I
would not sit down at the table were he was. Mrs. Carson
said, who could be so cruel as to criminate me; her sister

said, mind me Ann, it is nearer home than you are aware
of; and he said, Ann, it is the best thing ever happened to

you.

Quest. Was Abbott, the witness, in your knowledge, on
bad terms with your daughter ?

Ans. Yes sir, they were not on g*ood terms.

Ques. Were they on good terms on the SOth January.

Ans. Yes, sir.

Quest. When did you speak first of these circumstances ?

Ans. I mentioned them repeatedly, sir.

Quest. Before the Mayor ?

Ans. No sir, there was no examination before the Mayor,.
Quest. Before the Chief Justice?

Ans. I was not examined before the Chief Justice.

Thomas Abbott, called.

I would have you to explain this circumstance mentioned.
Ans. They forget tliat I also said at the same time, ^^ if

she was innocent, it was the best thing that could happen to.

her." I observed it to them when the officer came into the

house, to take Mrs. Carson; I was walking up and down the

room : I was suspected by all of thera, particularly by Mrs. Ba-
ker, who came up to me, and insisted that I was the cause
of all of it ; I said, " Ann, never mind, there is a great pre-

judice in the public mind-

—

if you are innocent, it is the lest

thing that can happen to you."
Mrs, Sarah Hutton, Sworn.

The evening after the funeral, when we were sitting in the

room round tlie fire, Mr. Abbott came in, and walked up and
down the floor. My sisti'r, Mrs. Carson, observed, she could
not think who esKild be so v^riiel as to criminafo her ; my sis-
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!er Hutton observed, " mark me Aun, it is much nearer hom&
than you think;'' Mr. Abbott turned round immediately,
and said, " it is the best thing that could possibly have hap-
pened to you; the public mind is prejudiced against yoli;

and after an enquiry takes place, you will be clear in the
public opinion; your innocence will be proved."' My sister

replied, " I thank you my kind brother-in-law, for your ef-

forts to clear my fame, but in the present state of my mind,
I could very well have dispensed with it."

Quest. Did you hear captain Carson, during his illness,

speak of ,)0ur sister?

Ans. Yes, sir.

Quest Did he speak of her kindly?
Ans. Yes, sir; once particularly, when he wanted his son

Joliii to sleep with him, he said, he slept with his mother; he
answered, it was well, as I would wish.

Ques*. Are you certain Mr. Abbott did not say, " if she
were innocent.^

^

Ans. ThTo, sir—I am sure he did not ; if he had expressed
a douht of her innocence, I know, we would have resented it.

John JDenniSf ICsq. again called to state, if the story was
told by Abbott to him. as he tells it now.

Ans. I think he did Avith very little variation. When the

Mayor had issued the warrant, he said, that there were bard
thoughts against him by the family; but lie said, he had told

them, he thought it was the best thing that could be done,
for if she was innocent^ the prejudice would be relieved from
the public mind.

Jared Ingersolh Esq. ,ltt. Gen.
May it please your honors—Gentlemen of the Jury.

I believe the prisoner at the b^r h.as committed crimes; but
however am obliged to acknowledge, that after all possible

pains taken to procure information of the truth, I do not

think the evidence on the part of the prosecution, is such as

will justify me in urging her conviction. The same motive
w^hich induced me in the last case, to urge a conviction, in-

duces me now to say, I could not think it proper in tliis in-

stance. I will leave it to the Jury under the charge of your
hfiuour.

Jt^DGE Rush charged the Jury, that neither the facts nor
law would authorise a conviction, although certainly the pri-

soner was a bad woman, and that upon the whole, the proper

verdict for them to give was an acquittal; at the same time re-

minding them, they were the judges of the law and the fact.

The Jury, without retiring from the box, returned a vcr-

dirt of xoT GUILTY, upon either counts.



APPENDIX,

The Indietmewt presented by the Gratid Inquestf in the preceediij^

Cases,

Court ofOyer and Terminer and General Jsdl Delivery, May I8I64

Philadelphia County^ ss.

The Grand Inquest of the Commonwealth of PeYmsylvania,
enquiring for the body of the County of Philadelphia, upon their
oaths, and solemn affirmations respectively do present, that
Richard Smith late of the County aforesaid, yeoman, and Ann
Carson late of the County aforesaid, spinster, otherwise called
Ann Smith, late of the County aforesaid, spinster, not havin?
the fear of God before their eyes, but being moved and seduced
by the instigations of the Devil, on the 20th day of January,
in the year of our Lord one thousand eight hundred and six-

teen, at the County aforesaid, and within the Jurisdiction of
this Court, with force and arms, in and upon one John Carson, in
the peace of God and ofthis Commonwealth, then and there being
feloniously, wilfully, and of their malice, aforethought, did make
an assault; and that the said Richard Smith, a certain pistol of
the value offive dollars, charged with gun powder, and one leaden
bullet of the value of one cent, which pistol the said, Richard
Smith then and there in his right hand had and held to, against
and upon the said John Carson, then and there feloniously, wilful-

ly, and of his malice aforethought did fire off, shoot and discharge^
and the said Richard Smith with the leaden bullet aforesaid, then
and there by force of the gun-powder out of the said pistol, shot,
sent forth and discharged, by the firing off of the said pistol as
aforesaid, him the said John Carson in the mouth, and back part
ofthe neck of him the said John Carson, then and there felonious-

ly, wilfully and of his malice, aforethought, did strike, perpetrate,
and wound, giving to him'the said John Carson, then ami there
with the leaden bullet aforesaid, so as aforesaid out of the said

pistol by the said Richard Smith, shot, sent forth and disciiarged,

in the mouth and back part of the neck of him the said John Car-
son, one mortal wound of the breadth of half an inch, and the
depth of three inches, ofwhich said mortal wound, so as aforesaid,

by the said Richard Smith feloniously, wilfully, and ofhis malice,
aforethought, given the said John Carson, from the said twen-



tieth day of January in tbe year aforesaid, until the fourth day of
February in the year aforesaid, did languish and languishingly did

live, on which said fourth day of February the said John Carson
of the mortal wound aforesaid, at the County aforesaid, did die,

and that the said Ann Carson otherwise called Ann Smith, then

and there feloniously, wilfully and of her malice aforethought

Was present, aiding helping, abetting, counselling, assisting, and
maintaining bim the said Richard Smith, the felony and murder
aforesaid, in manner and form aforesaid to do and commit. And so

the inquest aforesaid, upon on their oaths and affirmations, afore-

said, do say, that the said Richard Smith, and <he said Ann Carson,

otherwise caljed Ann Smith, him the said John Carson, then and
there in manner and form aforpsaid,felonjously, wilfullyand of their

malice aforethought, did kill and murder, contrary to the form of

the act of Assembly, in such ease made and provided and against

tbe peace and dignity of the Commonwealth of Pennsylvania.

And tbe inquest aforesaid, upon their oaths and affirmations

aforesaid, do further present that the said Richard Smith, not

having the fear of God before his eyes, but being moved and se-

duced by the instigations of the devil, on the said.2()th, day of

January, in the year aforesaid, at the County aforesaid, and with-

in the Jurisdiction of this Court, with force and arms in and upon
the said John Carson, in the peace of God and of the Common-
wealth, then and there being, feloniously, wilfully, and of his

malice aforethought, did make an assault; and that the said

Richard Smith, a certain pistol of the value of five dollars, char-

ged with gun-powder and one leaden bullet ofthe value ofone cent,

which pistol he the said.Richard Smith then and there in his right

hand, had and held to, against and upon him. the said John Carson,

then and there feloniously, wilfully, and ofhis malice aforethought,

tfid fire off, shoot and discharge, and that the said Richard Smith,
then and there with the said leaden bullet by force of tbe gun-pow-
der, out of the said pistol, by the firing of the said pistol as afore-

said, shot, sent forth and discharged, him the said John Carson in

the mouth and back part of the neck, of him the said John Car-
son, feloniously, wilfully, and of his malice aforethought, did

strike, penetrate, and wound, giving to him the said John Carson,

then and there with the leaden bullet aforesaid, out of the said

pistol, so as aforesaid, shot, sent forth and discharged in the

mouth and back part of the neck of him, the said John Carson,
one mortal wound of the width of half an inch, and the depth of
three inches, of which said mortal wound the said John Carson,
i'l'on) the said twentieth day of January in the year aforesaid, un-
til the fourth day of February in the year aforesaid, did lan-

guish, and languishing did live, on which said fourth day of Fe-
bruary the said John Carson, of the said mortal wound, at the
County aforesaid, did die.

And that Ann Carson, late of tbe County aforesaid, spinster,

otherwise called Ann Smith, late of the said County, spinster,

not having the fear of God before her eyes, but being moved and
seduced by the instigations of the devil, before the said felony
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committed, to wit, on the said twentieth day of January, m the

year aforesaid at the County aforesaid, and within the jumdic

tion of this Court, with force and arms, &c. feloniously, wilfully,

and ofher malice aforelhoughl,did incite, instigate, stir up, counsel,

direct, advise, command, aid and abet him, the said Richard Smith,

the felony and murder aforesaid, in manner and form aforesaid,

to do and commit. And so the Inquest aforesaid, upon their oaths

and affirmations aforesaid, do say, that the said Richard Smith,

bim the said John Carson, in manner and form aforesaid, at the

County aforesaid, feloniously, wilfully, and of his malice afore-

thought did kill and murder,and that the said AnnCarson,otherwise

calle§ Ann Smith, feloniously, wilfully, and of her malice afore-

thought in manner and form aforesaid, at the County a*«resa^d,hm
the said Richard Smith, did aid, abet, and counsel, the felony and

murder aforesaid, in manner and form aforesaid, to commit and

perpetrate, contrary to the form of the act of Assemhly, in such

case, made and provided, and against the peace and dignity ot

the Commonwealth of Pennsylvania.

For the Attorney General.
^^^^^ jnGERSOLJ..

(Endorsed.)

Murder, True Bill.

George Morton,

Tliere was another Indictment presented Itf the Grand Jury,

which because of its lengthy the reporter has notiv^erted.

To the Honorable Samuel Badger, one of the Justices of th«

Court of Common Pleas, in and for the Pounty of Philadel-

phia—The petition of John Carson, a citizen of the State ot

Pennsylvania, sheweth :

—

THAT your petitioner was lawfully married to Ann Carson,

the respondent, in the month of June, A. D. 1801-That during

the existence of said marriage, your petitioner has treated the

said Ann, with kindness and affection-But the said Ann regard-

less of her matrimonial obligations, has entered into » seco""

marriage with a certain Richard Smith, on or about the fittecnth

day of October last ; and has also committed adultery, with the

said Richard Smith, and divers other persons, whose names are

unknown to your petitioner.

He therefore, respectfully prays, that a subpoena may issue

to the said Ann, commanding her to appear at ihe next Court ol

Common Pleas, for the «aid County' to answer this petition, anrt



to shew cause, if any she has, why your petitioner shall not ob*
tain a divorce from the bond of matrimony, contracted with her.
And he will pray, &c.

JOHN CARSON.

John Carson, the above libellant, being duly sworn, deposes
and says,—^That the facts contained in said petition, are true to
the best of his knowledge, and belief; and that the said com-
plaint, is not made out of levity, orby collusion with the said Ann,
and for the mere purpose of being freed and separated from
her,' but in sincerity and truth, for the causes mentioned in the
Said libel.

JOHN CARSON,
City of Philadelphia, sworn and

subscribed before me,
A. PETTIT,

Alderman*
January 15, 1816.

Let the subpoena issue.

SAMUEL BADGER,
JjTo. Porter, Esq.

18th January, 1816.

Philadelphia County^ s^.

The Commonwealth of Pennsylvania to Ann Carson, Greeting:

fr-*->"j WE command you, that all business and excuses
< L. 8. I being laid aside, you be, and appear before our Judges
(.*—V—'J at Philiidelphia, at our County Court of Common

Pleas, there to be held the first Monday of March next, then
and there to shew, if any thing you have or know to say, why
your husband John Carson, should not be divorced and separated
from the bonds of matrimony, contracted with you, by the decree
of our same Court, agreeably to the prayer of his petition, on li-

bel exhibited against you, and remaining of record ^n our same
Court—and this you omit not at your peril.

Witness the Hon. Jacob Rusb, Esq. President of our said Court,
at Philadelphia, the ninth day of December, A. D. eighteeii

hundi^ed and fifteen.

JOHN PORTER.

Endorsed-^served a copy, personally on Ann Carson.

THOMAS ELLIOT,
Deputy*



Copy of the entry upon the Docket of the Court of Common Fleas,

adverted to by Mr, Bawle,

Page 180, John Carsou,'\

S. Ewing, vs. ! Subpeena served. Libel fop

75. Ann Carson, \ divorce, a vinculo matrimonii,

18. J
Sheriff returns, « served a copy personally on Ann Carson.*'

Copy of the Certificate of Marriage, which was adduced upon the

TriaL

I do hereby certify, that Mr. Richard Smith, and Miss Ann
Carson, were this daj legallyjoined in marriage by me.

(Signed)
^ ^

^ JOHN W. DOAK.
Frankford, Penn. October 15, 1815.

Copy of a paper in the hands of S. Ewing, May 1, IMft

jKeporf of the ease of 0*Harra, read ly Edward Ingersoll, Esq^

in his opening,

Philadelphia, Nov. 29, 1797. Oyer and Terminer.
Commonwealth vs. 0*Harra,

M'Kean, C. J. Shippen and Smith, Justices.

J, B. M*Kean and J. Smith assigned Counsel for the prisoner,

by the Court.

The Defendant was indicted for the murder of Andrew Ait-

kins. Defendant was Journeyman shoemaker, and was at work
in an up stairs room, with John M*Key, John Harkins and others.

The deceased came up stairs, entered the room, and said to the

defendant, •* I have been talking about you below this hour.'*—

•

Yes, said John Harkins, *« about the five sheep you stole." The
defendant hereupon immediately left his work upon the bench,

took up a shoemaker's knife which was by him, went up to the

deceased and stabbed him in the belly. The deceased died in the

course of half an hour after receiving the wound. The defendant

and the deceased had always been good friends, and the defendant

had in general beenagood character. A story of the defe ndant hav-
ing stolen five sheep in Irelandhad been raised among his comrades,
probably and it had been reputed, that defendant and others had
piit up hand-bills to that purpose. Immediately after giving the
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wound, the defendant walked down stairs without saying a word.
Deceased did not know that he was wounded, and upon M'Key's
saying to him, "Andy you are stabbed," he answered, '* No he
would as soon stab his brother." The deceased then called the
defendant up stairs. He came, and they shook hands. Defendant
went to work again, and sewed three.stitches, when the deceased
being told there was blood on him, lifted up his jacket, and said,

«< I am gone, you have ruined me."
The cause having been argued, M'Rean, C. J. charged the

Jury as follows :—
<* The question is, of what degree of murder is the defendant

guilty? What was the common law, and what was the intention

of the Legislature in the act of Assembly, which divides murder
into different degrees ? At common law, all the burthen of the
proof of extenuating circumstances lay on the defendant. But
now, the burthen of proof lies on the Commonwealth. Unless

the circumstances of malice are proved, it is murder only of the
second degree.

(He then stated the evidence, the substance of which I have
shortly extracted as above from the notes of Judge Smith.)

<* The Act of Assembly says, it must be wilful, deliberate and
premeditated^ to make it murder of the first degree. It was wit-

yul, he did it with an instrument likely to kill. But it is conten-

ded that the act takes away all implication. What is the mean-*

ing of the words deliberately and premiditatedly ? The first implies

some degree of reflection. The party must have time to frame
the design. This is a fact which you must determine. The timq
was very short. It cannot be said to be done coolly. The Legis-

lature must have put a different construction on the words deli^

herately and preineditatedly. If he had time to think, then he had
time to think he would kill. If you are of opinion that he did it

delibei'ately. with intention to Mil, it is murder of the first degree.

J^ he had time to think, and did intend to kill,for a minute as well

as an hour, or a day, it is su^cient.'*

The Jury found a verdict guilty of murder of the first degree.

A new trial was moved for, on the ground that the verdict was
against law and evidence, and ought to have been murder only in

the second degree. I'lie Court delivered their opinion sereatem

against a new trial. They said " theiaw and facts were stated and
left to the Jury. The Court are not warranted in granting a
new trial, without substantial reasons. None such are offered. The
verdict is supported by law and evidence. It would be of dangerous
consequence to admit a different construction of the act of As-
sembly, than that which was given by the Court. The granting

a new trial would imply that construction was wrong."
Judgment, Death.

(N. B. The defendant was pardoned by Gov. Mifilin.)

The preceding ^'eport was extracted by the Chief Justice,

"William Tilghman,Esq. from the Notes of Judge Smith, the evi-

dence being abridged.
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ERRATA.

Page 8, line IT, from the bottom, for **Mr, read Mrs,**

Page SS, line 20th, from the beginning of the page, in Dr.
Rush's evidence, the words, » it had only reached the spinal mar-
roWf**—should have been omitted.

Page 44,line 7th from the bottom, for **seme" read feme.

Page 116, line 18th from the bottom, for «*Halloway," read
Fayne.
Page 180, 10th line from bottom, between the words ** notice,"

and •'^ because," introduce the following: this was ruled man-
slaughter.

Page 181, the 22d line from top, substitute the following: em-

jiloy it only to obtain justice where there is peaceable possession, &e.
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